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BILLS OF REVIEW AS COMPREHENDED BY A 
CODE. 





When we get a full view of what a code 
is for, much of the confusion which has 
gathered around it, will give place to order. 
Its author never contemplated any changes 
in the principles of procedure which have 
been credited from age to age as indespensi- 
ble to astable government. It did not come 


in for the purpose of overturning common’ 


law principles, but for the purpose of chang- 
ing the form so that there might be a move of 
unification, simplification, convenience and 
expedition in matters of procedure. The cir- 
cumlocution of the common law practice 
wrought so many delays that a new system 
was deemed necessary in order to do justice 
promptly and in the simplest manner possible ; 
eqhity proeedure was made the basis of a 
code, and new rules of expedition added. 
Keeping in mind that expedition and simpli- 
fication were intended as moving spirits in a 
code, the changes from old methods of pro- 
cedure will be fully understood. For in- 
stance, a bill of review originally contem- 
plated the consideration only of such matters 
as appeared of the record as made prior to 
the filing of a bill of review which was a pro- 
ceeding in equity. Bacon wrought a change 
so that new matter arising in the same trans- 
action might be considered in a bill of review 
in equity, and this practice is in vogue today ; 
centuries of usage having tested its utility. 
But the code coming in for the purpose of 
simplification and expedition, provided that 
new matter might be set up and by an appli- 
cation to the court for leave to file a bill of 
review, and notice being given to the opposite 
party, equitable relief might be secured 
through the office of such a billas against a 
judgment obtained in a common law action. 
Such procedure has identically the same effect 
as though a party had been brought into court 
by an original process, as far as the new matter 
is concerned, for by such procedure the court 
obtains jurisdiction of the parties and sub- 
ject matter as fully as possible by an original 
process and is an independent proceeding. 





While this is done by motion, the motion is 
only for the purpose of allowing the new mat- 
ter to be set up, and the procedure contem- 
plates the service of the bill in ample time for 
preparation to meet the new matter, in order, 
for example, to set aside or vacate a judg- 
ment obtained. Such a bill must be sworn 
to. It will readily be seen how such a prac- 
tice tends to simplify matters as well as to 
expedite them. 

In 16 Cyc. 523, we find the following: 
‘*It is not necessary to obtain leave of the 
court to file a bill of review to correct an 
error of law apparent on the face of the 
record ; but such leave is necessary when the 
bill is founded on new matter, or newly-dis- 
covered evidence. The granting of such leave 
is not a matter of right but rests in the sound 
discretion of the court ; subject to review by 
the appellate court for abuse of discretion.’’ 
The authority for such procedure is to be 
found in Story’s Equity Pleadings, sec. 416, 
10th Ed., and was from Bacon’s Ordinances, 
whence sprang the code Coke was emphat- 
ically against such procedure. It will be in- 
teresting here to note some observations made 
by Kent (4 Kent 233, 12th Ed.), in relation to 
Coke and gives some idea of what has been 
concluded hy a code. ‘*The juridical scholar, 
on whom his great master, Coke, has be- 
stowed some portion of the gladsome light of 
jurisprudence will scarcely be able to with- 
hold an involuntary sigh, as he casts a retro- 
spective glance over the piles of learning 
devoted to destruction by an edict as sweep- 
ing and unrelenting as the torch of Omar. 
He must bid adieu forever to the renowned 
discussions in Shelley’s case, which were so 
vehement and so protracted as to rouse the 
scepter of the haughty Elizabeth. He may 
equally take leave of the multiplied specimens 
of profound logic, skillful criticism, and refined 
distinctions. which pervade the various cases 
in law and equity, from those of Shelley and 
Archer, down to the direct collision between 
the courts of law and equity, in the time of 
Lord Hardwicke. He will have no more con- 
cern with the powerful and animated discus- 
sions in Perin v. Blake, which awakened all 
that was noble and illustrious in talent and 
endowment, through every precinct of West- 
minster Hall. He will have occasion no longer, 
in pursuit of the learning of that case, to 
tread the clear and bright paths illuminated 
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by William Blackstone’s illustrations or to 
study and admire the spirited and ingenious 
dissertation of Hargrave, the comprehensive 
and profound disquisition of Fearne, the 
acute and analytical essay of Preston, the 
neat and orderly abridgement of Cruise, and 
the severe and piercing criticisms of Reeves. 
What I have, therefore, written upon this sub- 
ject, may be considered, as far as my native 


state is concerned, as a hunible monu- 
ment to departed learning.’’ Shades of Coke 
and Blackstone, farewell! Truth is from 


eternity to eternity, and the scholar of today 
beholds the spirit of Bacon, ascending on 
luminous wings to Jove. The one time dis- 
pute as to which was the better lawyer, as 
between Bacon and Coke, is settled beyond 
question. 

When we put an end to the _ inter- 
pretation of the codes in accord with the 
spirit of the common law breathed out by 
Coke and Blackstone, and replace such in- 
terpretation by the very spirit of equity 
breathed out by Bacon to inspire Mans- 
field, Story and Kent, a code will have 
a significance not yet dreamed of by 
the practitioner under the code of the 
present generation. In the states where the 
common law practice prevails, there is no 
conception of the advantages intended by a 
code practice, or the simplicity contemplated 
of putting into practice the principles com- 
mon to both systems. If they did they would 
not be long in changing their system. The 
writer has practiced under both, and 
can discover no difference in the general 
principles except that forms are reduced 
to those they are accustomed to in their 
courts of equity, with a unification and sim- 
plification which is a great advantage and 
convenience; in matters of procedure. 





NOTES OF IMPORTANT DECISIONS. 

DAMAGES WHERE THERE WAS A PERSONAL 
INJURY AND PHYSICIAN EMPLOYED BY PARTY 
[INJURED May Not HAVE USED THE KEQUISITE 
SKILI. OR May HAVE ERRED IN JUDGMENT 
WHEREBY INJURED PARTY Dip Not RECOVER 
AS SOON AS OTHERWISE.—The above interesting 
proposition may be found considered in the case 
of Hooper v. Bacon (Me.), 64 Atl. Rep. 950. The 
court’s opinion was as follows: ‘The only point 
relied upon by the defendant under bis motion 
for a new trial is that the damages awarded are 





excessive. It is not seriously contended that they 
are excessive in view of all the consequences of 
the plaintiff's original injuries. But it is claimed 
that for a part of the consequences the defendant 
is not responsible; in other words, the defendant 
says that the plaintiff’s injuries did not receive 
proper surgical treatment,and that by reason of the 
want of proper care or skill on the part of the sur- 
geon employed by the plaintiff, his injuries were 
greatly aggravated and the consequences much 
more serious than they would have been otherwise. 
The law is against the defendant on this point. 
It was the duty of the plaintiff to use due care in 
the selection and use of means for his recovery. 
It was his duty to employ a surgeon of ordinary 
professional knowledge and skill, and to follow 
his necessary directions, and if he did so he would 
be without fault in that respect himself. and he 
would be entitled to recover compensation for all 
the damages sustained, though the surgeon may 
not have used the requisite skill, or may have 
erred in judgment, and by unskillful treatment 
have prevented the plaintiff from recovery from 
the injury as soon or as perfectly as he would 
have recovered under skillful treatment. The 
unskillful treatment by tbe surgeon, itself, if any 
there was, arose as a consequence of the original 
fault of the defendant. Stover v. Bluehill, 51 
Me. 439.” 








IS THE KURNISHING OF LIQUORS TO 
ITS MEMBERS BY A BONA FIDE 
SOCIAL CLUB A SALE? 





a 

The question whether or not the furnishing 
of intoxicating liquors by a social or literary 
club to its members constitutes a sale in vio- 
lation of laws prohibiting sales, or whether or 
not it constitutes a sale within the meaning 
of a law requiring a license before one can 
engage in retailing such liquors, has been the 
subject of various and conflicting decisions 
by the courts. An examination of these de- 
cisions discloses that there are two distinct 
lines of cases, which are in irreconcilable 
conflict. All that can be done is to de- 
termine which are supported by the better 
reasoning, and on which side is the weight of 
authority. One line of cases holds that the 
club members are owners in common of the 
liquors dispensed by the club, and that the 
distribution of such liquors among the mem- 
bers does not constitute a sale. In support 
of this proposition, the following cases have 
been cited.! 


1 Graff v. Evans (1882), L. R.8 Q. B. Div. 373; Com- 
monwealth v. Smith, 102 Mass. 144; Commonwealth v. 
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The other line of authorities holds that the 
liquors are the property of the club or associ- 
ation, and that their distribution to the mem- 
bers, either for cash or on credit, is a sale, 
and therefore within the provisions of the 
various statutes prohibiting a sale, or requir- 
ing a license for such sale. In the following 
cases it was held that the steward or manager 
of the club, or the club itself, was guilty of 
*‘selling,’’? and consequently subject to the 
provisions of a law prohibiting ‘‘sales’’ en- 
tirely, or making it unlawful to ‘‘sell’’ intox- 
icating liquors without first procuring a li- 
cense.? 


Pomphret, 137 Jd. 564, 50 Am. Rep. 340; Common- 
wealth y. Ewig, 145 Id. 119, 13 N. E. Rep. 365; Com- 
monwealth vy. Geary, 146 Jd. 189, 15 N. E. Rep. 363; 
Seim v. State, 55 Md. 566, 39 Am. Rep. 419; Tennessee 
Club v. Dwyer,'11 Lea, 452,47 Am. Rep. 298; Piedmont 
Club v. Commonwealth, 87 Va. 541, 12 S. E. Rep. 963; 
Columbia Club v. McMaster, 35 S. Car. 1, 28 Am. St. 
Rep. 826; Barden v. Montana Club, 10 Mont. 330, 24 
Am. St. Rep. 37, 11 L. R. A. 593; State v. St. Louis 
Club, 125 Mo. 308, 26 L. R. A. 578, 28S. W. Rep. 604; 
People v. Adelphi Club, 149 N. Y. 5, 31 L. R. A. 510, 
52 Am. St. Rep. 700, 48 N. E. Rep. 410; Lyman v. 
Young Men’s Cosmopolitan Club, 50 N. Y. 
Supp. 977; Klein v. Livingston Club, 177 Pa. 
St. 224, 55 Am. St. Rep. 717; Koenig v. State, 33 Tex. 
Crim. Rep. 367, 47 Am. St. Rep. 35, 268. W. Rep. 835; 
State v. Austin Club, 89 Tex. 20, 30 L. R. A. 508, 33S. 
W. Rep. 113; Manasas Club v. City of Mobile, 121 Ala. 
561, 25 So. Rep. 628. 

2 Bowyer v. Percy Supper Club (1893), L. R. 2 Q. 
B. Div. 154; Martin v. State, 59 Ala. 34; Army & 
Navy Club v. Dist. of Columbia, 8 D.C. App. 544; 
Mohrman vy. State, 105 Ga. 716, 48 L. R. A. 398, 70 Am. 
St. Rep. 74, 32 S. E. Rep. 143; O’Neil v. State, 116 Ga. 
839,43 S. E. Rep. 248; Rickart v. People, 79 Ill. 85; 
State v. Law & Order Club, 203 Ill. 127,62 L. R.A. 
884, 67 N. E. Rep. 855; Marmont v. State, 48 Ind. 21; 
Haggard v. State, 26 Ind. App. 695; State v. Mercer, 
32 Iowa, 405; Stuart v. Waterloo Turnverein, 71 Iowa, 
226, 32 N. W. Rep. 275, 60 Am. Rep. 786; State v. 
Horacek, 41 Kan. 87, 3 L. R. A. 687; State v. Peak, 66 
Kan. 701, 72 Pac. Rep. 237; Kentucky Club v. City of 
Louisville, 92 Ky. 309, 17S. W. Rep. 748: State v. Bos- 
ton Club, 45 La. Ann. 585, 20 L. R. A. 186; State v. 
Gelpi, 48 La. Ann. 520,19 So. Rep. 468; Chesapeake 
Club ¥. State, 63 Md. 446; State v. Easton Social Club, 
73 Md. 97,10 L. Rt. A. 64, 20 Atl. Rep. 783; People v. 
Soule, 74 Mich. 250, 2 L. R. A. 494, 41 N. W. Rep. 908; 
Nogales Club vy. State, 69 Miss. 218, 10 So. Rep. 574; 
State v. Essex Club, 53 N. J. L. 99, 20 Atl. Rep. 769; 
People v. Andrews, 115N. Y. 427,6 L. R. A. 128; State 
v. Lockyear, 95 N. Car. 633, 59 Am. Rep. 287; State v. 
Neis, 108 N. Car. 787, 12 L. R. A. 412, 18 S. E. Rep. 
225; University Club vy. Ratterman, 3 Ohio C. C. 18; 
Hermitage Club v. Shelton, 104 Tenn. 101, 56S. W. 
Rep. 838; Krnavek v. State, 388 Tex. Crim. Rep. 44, 41 
S. W. Rep. 612, distinguishing Koenig v. State, 33 Tex. 
Crim. Rep. 367, 47 Am. St. Rep. 35 and Austin Club v. 
State, 89 Tex. 20, 33S. W. Rep. 113; Finn v. State, 38 
Tex. Crim. Rep. 75, 41S. W. Rep. 1102; Feige v. State 
(Tex.), 95 S. W. Rep. 506; State v. Shumate, 44 W. Va. 
490, 29 S. E. Rep. 1001; Cohen v. King Knob Club, 55 





These various cases will now be taken up 
separately and examined in detaic with the 
idea of ascertaining just what was decided in 
each one, and determining its weight as an 
authority at the present time. In Graff v. 
Evans,*® (decided 1882) a number of persons 
organized themselves into a club whose ob- 
jects were social intercourse, mutual and 
moral improvement, and the keeping of its 
members away from the public houses. They 
adopted rules by which members paid an en- 
trance fee and certain assessments. ‘Trustees 
were appointed, in whom all the club prop- 
erty was vested, and there was a committee 
of management to conduct the general busi- 
ness. The members could obtain food and 
refreshments in the club, and also wine, beer 
and spirits, on paying therefor. Liquors 
were supplied at fixed prices to members, for 
consumption on and off the premises, at a 
certain advance upon the cost thereof, the 
money produced thereby going to the general 
fund of the club. The defendant, in the 
course of his employment as manager, sup- 
plied intoxicating liquors to one Foster, a 
member of the club, who paid for them at the 
time. The defendant was indicted and con- 
victed for having sold liquor without a license, 
the statute forbidding, under penalties, any 
person to ‘‘sell or expose for sale by retail 
any intoxicating liquors without being duly 
licensed to sell the same.’’ The judgment 
was reversed, Field, Justice, saying inter 
alia: **I think the true construction of the 
rules is that the members were the joint own- 
ers of the general property in all the goods of 
the club, and that the trustees were their 
agents with respect to the general property 
inthe goods. * * * The. question here 
is, did Graff, the manager, who supplied the 
liquors to Foster, effect a ‘sale’ by retail? I 
think Foster was an owner of the property 
together with all the other members of the 
club. Any member was entitled to obtain the 
goods on payment of the price. A sale in- 
volves the element of a bargain.’ There was 
no bargain here, nor any contract with Graff 
with respect to the goods. Foster was acting 


W. Va. 108, 46 S. E. Rep. 799; United States v. Wit- 
tig, 2 Low. Dec. 466, Fed. Cas. No. 16748; United 
States v. Woods, Fed. Cas. No. 16759; United States 
v. Roliger, Fed. Cas. No. 16190a; United States v. Gil- 
ler, 64 Fed. Rep. 656; United States v. Alexis Club, 98 
Fed. Rep. 725. 

3 L. R.8Q. B. Div. 378. 
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upon his rights as a member of the club, not 
by reason of any new contract, but under his 
old contract of association by which he sub- 
scribed a sum to the fund of the club, and be- 
came entitled to have ale and whisky supplied 
to him as a member at acertain price. I can 
not conceive it possible that Graff could have 
sued him for the price as the price of goods 
sold and delivered.4 * * * Taking the 
transaction to be a purchase by Foster of 
all the other members’ shares in the goods, 
Foster was as much co-owner as the vendor. 
I think it was a transfer of a special property 
in the goods to Foster, which was not a sale 
within the meaning of the section.’’ It should 
be noted that this was not an incorporated 
club, but was merely an association of persons 
who effected an organization and selected 
three trustees to hold the legal title to the 
property (so they might protect the property, 
by bringing suits for trespass, etc. ), the com- 
mittee of management (for whom the defend- 
ant acted) purehasing the liquors for the 
members and arranging for their distribution. 
The case has been distinguished and practi- 
cally overruled, so far as an incorporated club 
is concerned, by Bowyer v. Percy Supper 
Club.° Justice Matthew, in his opinion, says: 
‘*‘Tt appears to be clear that a license to sell 
by retail is necessary to anybody who sells by 
retail, and the sole question was whether the 
proprietors of the club, a limited company, 
did sell by retail. The constitution of their 
so-called club was that the members, upon 
election and the payment of a certain sub- 
scription became entitled to the use of this 
house and the accommodation which the house 
afforded, and were further entitled to pur- 

4 Van Syckle, J., in State v. Essex Club, 53 N.J. Law, 
99, in commenting on this part of the decision, says: 
**T confess my inability to comprehend the force of this 
reasoning. The fact that Foster, in the language of the 
court ‘was acting upon his rights asa member of the 
club, and was entitled to be supplied at acertain price,’ 
did not denude the transaction of a single element 
which inheres in a sale. The action was aguinst Graff, 
and not against the club. The liquor was dispensed 
by Graff as the manager or steward ofthe club, and 
therefore the court was right in saying that Graff 
could not maintain an action against Foster for goods 
sold and delivered. Butif Foster had subsequently 
refused tq pay for the liquor, how can it be held that 
the club could not have maintained an action against 
him for goods sold and delivered?” 

5 (1893), L. R. 2 Q. B. Div. 154. “This decision was 


followed, and the manager ofa ‘proprietor’s club’ 
convicted of selling without a license in National 


Sporting Club v. Cope (1900), 64 J. P. 310, 82 L. T. R. 
(N. 8.) 352.” 





chase wines and spirits of the proprietors out 
of their stock. It is agreed on all hands that 
the stock of wines and spirits in this place 
belonged to the proprietary company. It is 
agreed further that the company was under 
no obligation to furnish the members of the 
club with any special wine or any particular 
spirits. I am therefore wholly unable to see 
any distinction in principle between this case 
and the case of a party arranging with the 
landlord of a public house to have the use of 
a room in the public house on certain occa- 
sions, and be supplied by him with liquors.’’ 

The earliest decision on this subject was 
that of Commonwealth v. Smith,® a prosecu- 
tion for keeping a tenement for the illegal 
sale of intoxicating liquors. A number of 
persons composing an unincorporated club 
each advanced a certain sum of money, thus 
creating a common fund. They appointed 
the defendant their agent who, under their in- 
structions. took the fund, purchased liquors 
and other refreshments for the club, and is- 
sued to each member, in proportion to his 
contribution, checks representing 5 cents 
each, transferable only to other members, and 
‘in exchange for such checks furnished to such 
members corresponding quantities of liquor. 
The quantity of liquor furnished upon each 
check was so regulated as to leave undelivered 
a quantity of liquor equal to about 20 per 
cent. of the original cost; and this residue 
was to belong to the agent as compensation 
for his services and the use of the room by 
the club. The opinion states, ‘‘if the liquors 
really belonged to the members of the club, 
and had been previously purchased by them, 
or on their account, of some person other than 
the defendant, and if he merely kept the 
liquors for them to be divided among them 
according to a previously arranged system 
there would be neither selling nor keeping for 
sale,’’’ the bona fides of the arrangement in 
these particulars being a question for the jury. 


6 102 Mass, 144. 

7 It was not really decided that this arrangement 
did not constitute a sale, the point actually decided 
being that the question of whether the arrangement 
amounted to a sale was for the jury and not for the 
court, and that the trial court in assuming to decide the 
question usurped the province of ‘the jury, see Mar- 
mont v. State, 48 Ind. 21, 29, but later decisions of 
the same court gave tacit approval to the theory that 
a similar arrangement would not constitute a sale, 
and these decisions have been uniformly cited to that 
effect. . 
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This was followed by Commonwealth v. Pom- 
phret,* Commonwealth v. Ewig,? and Com- 
monwealth v. Geary,!® all holding that the 
similar distribution of liquors by a bona jide 
club would not constitute a sale. But all of 
these decisions have been in effect overruled 
by the enactment of a statute prohibiting the 
distribution of liquors by clubs in this or any 
other manner, and by the decisions under 
this statute.!!_ In Commonwealth y. Baker, 
supra, the Massachusetts Supreme Court dis- 
tinguishes these enrly cases and says: ‘The 
distinction indicated by the cases cited and 
intended by the statute is between a piace 
used by a elub to dispense to its members or 
others liquor which does not belong to them, 
but which becomes theirs by such act, which 
is selling, and a place used by a club, incor- 
porated or unincorporated, to distribute or 
dispense to its members liquor which belongs 
to them in common or is procured for and 
belongs to them individually, which dves not 
involve a sale to them.’’ The rule laid down 
in Commonwealth v. Baker has been followed 
in Commonwealth v. Fleckner.!? 

The next decision in this line of cases was 
that of Seim v. State.'* Practically the only 
difference between it and the Massachusetts 
cases was that the club in the Maryland case 
was incorporated. Seim, the manager of the 
club, was prosecuted under the general stat- 
ute forbidding the sale on Sunday not only of 
spirituous or fermented liquors, cordials, 
wines, beer or cider, but ‘‘any other goods, 
wares or merchandise whatever.’’ One rea- 
son given for the decision was that the liquor 
license laws had never been applied to social 
clubs, and the court held that the law prohib- 
iting the sale of merchandise (including liq- 
uors) on Sunday was not intended to apply 
to such a transaction. To support this ruling, 
it was argued tiat there was.no sale, but mere- 


8 137 Mass. 564, 50 Am. Rep. 340. 

9 145 Mass. 119, 13 N. E. Rep. 365. 

10 146 Mass, 139, 15 N. E. Rep. 363. 

11 Commonwealth v. Jacobs, 152 Mass. 276; Com- 
monwealth v. Ryan, 152 Id. 288; Commonwealth v. 
Baker, 152 Jd. 337. See 24 Am. St. Rep. 35, where 
Judge Freeman, the editor, says: ‘The effect of the 
Massachusetts decisions maintaining this doctrine 
would seem to be greatly impaired, if not entirely an- 
nihilated, so far as that state is concerned, by the pas- 
sage of statutes in that state aimed directly at such 
clubs, and by the decisions under such statutes.” To 
the same effect is 32 Cent. L. J. 382. 

12 167 Mass, 13, 15, 44 N. E. Rep. 1053. 

13 565 Md. 566, 39 Am. Rep. 419. 





ly the distribution of the common property 
among the members which belonged to them. 
The courtsays: ‘‘After a careful considera- 
tion of the facts set out in the agreed state- 
ment, we are all of opinion that the transac- 
tion was not a sale of beer toSpringer, within 
the intent and meaning of the Act of 1866. 
* * * Each member is joint owner of the 
property and assets and entitled to the privi- 
leges of the society as long as he remains a 
member. And these privileges are that of par- 
taking of the provisions and refreshments 
provided for the use of the members. These 
are not sold to him by the corporation, but 
furnished to him by the steward upon his pay- 
ing into the common fund what is equivalent 
to the cost of the articles furnished, and what 
is so paid is expended in keeping up thg sup-, 
ply for the use of the members. Such a trans- 
action is not a barter or sale in the way of 
trace, and therefore no’ within the purview 
of the act.’’ In so far as the court held that 
the transaction did not constitute a sale, it has 
been overruled by the subsequent decisions of 
Chesapeake Club v. State,!* and State v. 
Easton Social Club.!® Inthe latter case, 
the court says: ‘‘When the question was 
presented to this court in Chesapeake Club v. 
State, 63 Md. 446, the judges who heard the 
case were equally divided in opinion, result- 
ing in the affirmance of the ruling of the court 
below, which had held the club criminally lia- 
ble for furnishing liquor to its members in vio- 
lation of the local option law. That case, re- 
sulting as it did, may not furnish a binding 
precedent or authority for the decision in 
this; but after a careful examination and 
comparison of all the decisions upon the sub - 
ject, we are decidedly of opinion that the 
furnishing of liquors by the club to its mem- 
bers fora price fixed by regulation. and paid 
by the member upon receipt of the liquor, 
constitutes a sale, and is therefore in viola- 
tion of the statute. That the revenues 
received by the club from the various 
sources become the property of the corpora- 
tion, would seem too plain to admit of doubt. 
It is with this fund, or part of it, that the 
liquors are bought by the corporation, and 
they are kept as the property of the corpora- 
tion, under its control, to be disposed of at 
prices fixed by it. None but members, it is 


14 63 Md. 446. 
15 73 Md. 97, 10 L. R. A. 64, 20 Atl. Rep. 783. 
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true, can obtain the liquors, but they can 
only obtain it by paying for it; and the 
money thus paid goes into and constitutes a 
part of the funds of the corporation. * * * 
The corporation, being the owner of the liq- 
uor, through its appointed agent delivers it 
to the member of the corporation, on his re- 
quest, and receives a fixed compensation in 
money therefor. The property in the liquor 
passes to and becomes vested in the individual 
member, and the money paid is received for 
and becomes the property of the corporat.on. 
Nothing more is, or can be required to con- 
stitute a sale, and such being the case, why 
should this court be astute and indulge ques- 
tionable refinements in order to relieve these 
corporations of the just consequences of their 
acts.’’ The court then distinguishes Graff v. 
Evans, as being under the English Licensing 
Act, and says: ‘*The case of Seim v. State, 
55 Md. 566, has been much relied upon by 
the counsel for the appellees, but the dis- 
tinguishing features of that case were ad- 
verted to in the Chesapeake Club case, supra ; 
and we do not think the case of Seim v. State 
at all controlling in the decision of this case. 
In that case the party was indicted for selling 
and disposing of beer on Sunday; and i: was 
supposed that, because the license laws had 
never been construed to apply to social clubs, 
therefore the law restraining the sale and 
disposition of liquor on Sunday was not in- 
tended to apply to them. But no such reas- 
oning can apply in this case. Here the law 
is an unqualified prohibition to every one 
within the districts mentioned; and there can 
be no pretense that social clubs were intended 
to be exempted from the operation of the law.’’ 

Another leading case -in support of the 
proposition that there is no sale is that of 
Tennessee Club v. Dwyer.'® The club was 
incorporated under the laws of Tennessee 
providing for the incorporation of literary 
and social clubs. The initiation fee was fifty 
dollars, and the monthly dues three dollars. 
The club was used as a home, except for 
lodgings, and some of its members spent much 
of their time there every day. No one but 
members of the club had admission to the 
same, save friends of members residing out- 
side of Shelby county, in which the club was 
situated. One of its leading features was 
musical entertainments, at which the daugh- 


16 11 Lea, 452, 47 Am. Rep. 298. 





ters and lady friends of the members partici- 
pated. Periodicals and leading newspapers 
were taken and kept in the reading-room, and 
a general library of books. Among other 
things, the club kept a small stock of liquors, 
wines and cigars, which were dispensed to 
the members at a price fixed by a governing 
committee, not with a view, however, of mak- 
ing any profit, which was expressly forbidden 
by the charter, but simply for the accommo- 
dation and convenience of its members. The 
money paid for refreshmen's was reins 
vested: by the secretary of the club in like 
refreshments used and consumed by its mem- 
bers. The court found that the object of the 
sale of the liquors was not for the purpose of 
profit, but merely for the purpose of covering 
the outlay in the purchase thereof by the cor- 
poration and the expense attending upon 
the keeping and serving thereof at the club- 
house. The prosecution was not under the 
law in relation to the liquor traffic, but was 
under the statute imposing an occupation tax 
upon certain vocations. The question for 
decision was whether a social club (the club 
itself being the defendant) was ‘‘a retail 
liquor dealer’’ within the meaning of that 
law.!7 In deciding the case, the court says: 
‘*The provisions [of the law] that retail liquor 
dealers should be taxed as other merchants, 
indicates that it was the intention of the legis- 
lature to impose a tax upon those who engaged 
in the retailing of liquors as a business.’’ 
Another reason the court gave for this con- 
clusion was that, as the law graded the tax 
on liquor dealers according to the population 
of the town or city in which the retail traffic 
was carried on, it clearly indicated that it 
applied only to retailers to the public. After 
giving a statement of the facts and the gist 
of the decision in Commonwealth v. Smith, 
supra, Seim v. State, supra, and Graff v. 
Evans,!® ‘the court says: ‘‘We incline to 
adopt the reasoning of the cases last cited as 


17 “The Tennessee court did not hold that the dis- 
tribution of liquor by the club did not constitute a 
sale, but put their ruling upon the distinct ground 
that the club was not a retail dealer within the mean- 
ing of their statute.” State v. Essex Club, 53 N. J. L. 
99. 

18 **To a very considerable extent indeed, this en- 
tire group of decisions, beginning with Tennessee 
Club v. Dwyer, is built upon and inspired by the de- 
cision in Graff v. Evans.”? Judge Endlich, in an arti- 
ele on ““The Liquor Laws and Social Clubs,’ 14 Crim. 


Law Mag. 541, 546. 
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more vorrect, and are of opinion that}{the 
facts stated in the bill do not constitute the 
complainant a retail liquor dealer within the 
meaning of the act. It is clear from the 
allegations of the bill that the liquor kept by 
the complainant was not kept for sale to the 
public or as a traffic, nor was the public ad- 
mitted tothe rooms. No person but members 
were admitted except strangers who live out- 
side of Shelby county, and they only upon 
special invitation of the members, and they 
are not permitted to purchase any liquors or 
refreshments. The liquors are purchased out 
of the common fund and are kept for the ex- 
clusive use of the members of the club. They 


are not sold at a profit, but the price the. 


members are required to pay for them is 
regulated by the governing committee, is less 
than the original cost and goes back into the 
common fund. They are served by a servant 
of the complainaat, who is employed at a sal- 
ary, and has no interest whatever in the 
liquors or their proceeds, and we think it was 
clear from the statements of the bill that the 
mode of sale, as it is termed, to the members 
at arate fixed by the governing committee of 
the club, is only in fact an equitable and con- 
venient mode of distributing refreshments to 
it members, which are provided for them ex- 
clusively.’’ This case has been distinguished 
in the recent decision of Hermitage Club v. 
Shelton,!® where an aristocratic social club, 
incorporated, and admittedly a bona fide club, 
‘*not organized to evade the license laws of 
the state,’’ was held to be within the terms 
of the statute, in that it was handling intoxi- 
eating liquor ‘‘for sale.’’ It is also worthy 
of note that in 1899 the Tennessee legislature 
expressly imposed a tax on every social club 
or association, incorporated or otherwise, 
which sells intoxicating liquors. ?° 

The reasoning and conclusion of the last 
decision were followed by the Virginia Su- 
preme Court of Appeals in Piedmont Club v. 
Commonwealth,?! and by the Supreme Court 
of South Carolina in State ex rel. Columbia 
Club v. McMaster?? a short time later. In 
the first of these two the prosecution was 
also under a statute providing for an occupa- 
tion tax. It required a license only of those 


19 104 Tenn. 101, 56S. W. Rep. 838. 
20 Acts 1899, ch. 432. 

21 87 Va. 541, 12 S. E. Rep. 563. 

22 35 S. Car. 1, 28 Am. St. Rep. 826. 





‘engaged in the business’’ of selling. In de- 
ciding the case the court said: ‘‘The defend- 
ant club in dispensing liquors to or at the 
expense of its members was not engaged in 
carrying on the business of selling liquors, 
and a liquor license is required of those per- 
sons only who sell, or offer to sell, iutoxi- 
cating liquors as a business.’’ This distine- 
tion was pointed out in State v. Shu- 
mate,?* but the. decision was construed 
as holding that there was no sale, and was 
accepted as the law of the state so that social 
clubs were not required to pay this tax until 
1904, when the general tax law was amended 
so as to require the payment of a license fee 
by all social clubs that dispensed liquors to 
their members. ? 4 

Columbia Club v. McMaster was an effort 
to recover a license fee imposed by a city 
ordinance requiring a license of all persons 
engaging in the sale of intoxicating liquor. 
The state law only authorized towns and 
cities to require licenses of the ‘‘keepers of 
liquor saloons.’’ Is was held that munici- 
palities could not enavt valid ordinances re- 
quiring a license of those outside of this class, 
and that bona jide social clubs dispensing 
liquors to their members only were not ‘‘keep- 
ers of liquor saloons.’’ An examination of the 


‘case discloss that this was really the only 


point decided, but as one reason for their 
decision the court stated that: ‘‘The club 
owned the liquors, and we suppose that each 
of its members had the right to use his part 
of them as he pleased. When he called for 
his share, or any part of it, and the same was 
delivered to him subject to account, can we 
say that was an ‘unlawful sale’ in the sense 
of the law? It seems to us that such view 
is very technical, and that the more reason- 
able construction is that the regulations of 
the club amounted substantially to a 
method of dividing the property among its 
owners.’’ It is worthy of note, too, that the 
entire law under which the decision was made 
has been repealed, and its successor, the Dis- 
pensary Law of South Carolina expressly pro- 
hibited ‘‘the distribution or division among’ 
the members of any club or association’ of 
any intoxicating liquor. 

Barden v. Montana Club?® was also a 
prosecution under a statute requiring the 

28 44 W. Va. 490. 


24 Section 142 Appendix to Virginia Code 1904. 
25 10 Mont. 330, 24 Am. St. Rep. 37, 11 L. R. A. 593. 
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payment of an occupation tax. It was based 
almost entirely on Graff v. Evans, Seim v. 
State and the early Massachusetts cases 
which, as has been seen, have been overruled 
by the courts which pronounced these deci- 
sions. In 32 Cent. L. J. 382, the Montana 
decision is criticised, and the editor says: 
‘*It is evident, however, that their attention 
had not been called to the latest decisons 
from Massachusetts and Maryland, which, in 
effect at least, overruled the above cases,’’ 
referring to the cases of Seim v. State, Com- 
monwealth v. Smith, e¢ al. In a note to 
this case in 20 Am. St. Rep. 35, in which all 
of the decisions on the subject up to that 
time are analyzed and discussed, Judge Free- 
man shows that the decision is contrary to 
the weight of authority. 

in State v. St. Louis Club,?® the question 
was squarely decided that dispensing of 
liquors by a bona jide club to its members did 
not constitute a sale. Tne club was duly in- 
corporated, and the state instituted quo war- 
ranto proceedings to forfeit its charter because 
it was violating the law by selling liquor to its 
members without a license. The opinion re- 
views allthe decisions up to that time and 
concludes that the club was not selling 
liquor to its members. It should be noted 
here tat the Illinois Supreme Court, ten 
years later, in a similar proceeding to forfeit 
the charter of aclub for selling liquor to 
its members, decided just the contrary.?7 
And the Missouri court expressed some 
(loubt as to the correctness of its decisiou. 
The opinion closes as follows: ‘‘We are con- 
strained to adopt the view that the club’s 
manner of furnishing its members wines and 
liquors is not a sale at retail within the mean- 
ing of the Dram Shop Law; and if we are 
wrong, the legislature, which is to convene in 
a few weeks, can correct the construction we 
have placed upon the law.’’ Besides, as 
shown by the quotation just made, the law 
there under consideration applied only to 
‘‘Dram Shops,’’ and according to the state- 
ment of facts, ‘‘there was no common bar 
fo which any or all of its members, or any 
stranger could repair at any time and order a 
drink or drinks and pay the barkeeper there- 
for.”’ 


2% 125 Mo. 308, 26 L. R. A. 578, 28 S. W. Rep. 604. 
27 State v. Law & Order Club, 203 IIl. 127, 62 L. R. 
A. 884, 67 N. E. Rep. 855. 





People v. Adelphi Club?® adopts the reas- 
oning and conclusion of the Missouri court, 
the New York court calling attention to the 
fact that the former case reviews all the de- 
cisions on the subject, and declares that it 
does not deem any further discussion of them 
either necessary or profitable. In deciding 
the case, the court says: ‘‘We think that the 
transaction with Stark did not amount toa 
sale within the meaning of the statute. It 
was but a distribution among the members of 
the club of property that belonged to them. 
The fact that a payment was made does not 
change the character of the act, for it was but 
the means adopted by which each member 
could receive his own and not that belonging 
to uis fellow member.’’ ‘To support this 
proposition the following cases are cited :?° 
It is significant that the legislature, at the 
very next session after this decision, amend- 
ed the liquor law so that the term ‘‘traffick- 
ing in liquors’’ was made to include ‘*the dis- 
tribution of liquor by, between, or on behalf 
of members of a corporation, association or 
co-partnership toa member thereof or to 
others in quantities less than five wine gal- 
lons.’’?° Lyman v. Young Men’s Cosmopoli- 
tan Club®! was a decision by the Supreme 
Court of New York which follows the Court 
of Appeals in People v. Adelphi Club, but 
finds that while the club was originally organ- 
ized asa bona jide club, it had degenerated 
into an ordinary drinking club, and was there- 
fore within the prohibition of the statute. 

Klein v. Livingston Club®? also follows the 
New York and Missouri decisions and squarely 
holds that the distribution of liquors to mem- 


28 149 N. Y. 5, 31 L. R. A. 510, 52 Am. St. Rep. 700; 
43 N. E. Rep. 410. The court distinguished People v. 
Andrews, 115 N. Y. 427,0n the ground that the 
so-called club in that case was merely an evasion of 
the statute. It was not incorporated. but a number 
of persons had simply drawn up a set of by-laws to 
govern the club. The membership was open to any 
person who would pay 50 cents, which was returned 
to him on his withdrawal. There were about 500 
members at that time. It was organized by a saloon 
keeper who had been refused a license, who was 
elected secretary and treasurer, and it was evident 


‘ that the only object and purpose of the organization 


was the sale of liquor. 

29 State v. St. Louis Club, 125 Mo. 308; Koenig v. 
State, 33 Tex. Crim. Rep. 367; Austin Clubv. State, 
89 Tex. 20; Piedmont Club v. Commonwealth, 87 Va. 
541. 

30 N. Y. Gen. Laws of 1897, p. 207. 

31 60 N. Y. Supp. 977. 

82 177 Pa, St. 224, 55 Am. St. Rep. 717. 
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bers of a bona jide club does not constitute a 
sale. ‘The court in its opiaion uses the fol- 
lowing language: ‘They (the members] are 
all owners of the property when purchased in 
equal shares, and, if a division were then 
made, each would then be entitled to an equal 
share of the liquor; but one consumes his 
share aud that of the others who do not drink 
liquor, and he puts back into the common 
treasury the value of the other shares. * * * 
Does this constitute a sale? We think not. 
There is no element of bargain, only a distri- 
bution of the common property.”’ 

Koenig v. State,** and State v. Austin 
Club?‘ are both frequently cited to sustain 
this proposition, but neither case is in point. 
In the former the defendant was charged with 
playing a game of cards at ‘‘a house for re- 
tailing spirituous liquors.’’ It was admitted 
that he had played a game of cards in the 
club-room of the Cuero German Turnverein, 
a private corporation chartered under the gen- 
eral laws of the state. Liquors were sold only 
to members, and the receipts were used only 
to keep up and replenish the stock of liquor 
for the club. The club-room contained all 
the fixtures and appliances of a first-class bar- 
room, counters, glasses, ice chest, billiard 
table, etc., but the bar was run at a loss, it 
not being intended to run the bar for profit, 
or to conduct the same as a business or call- 
ing, but simply for the convenience of mem- 
bers. The employees in charge of the bar 
were positively forbidden to receive any 
money from others than members. The 
liquors were principally sold to members on 
Sunday and at night on week days. More 
was sold on Sunday than on any other day. 
The windows of the building were stained so 
that no one on the outside could see what 
was going on inside. The doors of the 
club-rooms were generally closed during 
the performances or public meetings 
in the hall above the club-room. There 
were 75 or 100 members. The asso- 
ciation paid no occupation tax or liquor 
tax, either to the state, county or city, but 
did pay the United States revenue tax as a 
liquor dealer. The only question at issue, 
and the only one decided, was that the club- 
room was not a ‘‘public house’’ nor a ‘‘house 


83 33 Tex. Crim. Rep. 367, 47 Am. St. Rep. 35, 26 S. 
W. Rep. 835. ' 
% 89 Tex. 20, 30 L. R. A. 508, 83 S. W. Rep. 1138. 





for retailing spirituous liquors’’ within the 
meaning of the statute. The opinion declares 
that a house for retailing must mean ‘‘a house 
where the liquors are sold in small quantities 
in the way of trade,’’ and the court says: 
**We are of the opinion that upon au- 
thority and reason it must be held under the 
facts of the present case the transaction was 
not a sale of liquor in the way of trade, and 
that neither the association, its members, nor 
the steward were engaged in the occupation 
of selling liquors. * * * Reference to 
the statute shows that the places and houses 
named and those intended to be embraced are 
all ‘public.’ The statute contemplates pub- 
lic houses and public places. Was the club- 
room of the association either? None but 
members and their guests could enter there or 
share its privileges. So long as this rule was 
enforced it was not public, and the evidence 
shows that it was strictly observed. We con- 
clude that the evidence does not show that 
defendant played cards at a house for retail- 
ing spirituous liquors within the meaning of 
the statute.’’ The court also calls attention 
to the fact that the Texas statutes regulating 
the sale of spirituous liquors recognized the 
distinction between selling liquors at retail 
and otherwise as an occupation, and adds: 
‘*It is very clear, both from the decisions we 
have cited and our statutes, that the club, its 
members or steward are not engaged in the 
occupation of selling liquors. * * * The 
dispensing of liquors to the members is but 
incidental, and for the purpose of adding to 
the pleasure and comfort of the members.’’®5 
State v. Austin Club was acivil suit to recover 
from the club the license fee required of those 
engaged in the occupation of retail liquor 


35 The decision was based largely on the Massachu- 
setts cases and Seim v. State. In connection with the 
latter opinion the court refers to Chesapeake Club v. 
State as having partially overruled it, but decided 
that, as the latter decision was by a divided court, it 
would not affect the ruling in the Seim case. Evi- 
dently, the subsequent decision of State v. Easton 
Social Club, which squarely overrules the early Mary- 
land case, was not called to the court’s attention. 

This decision was followed in Winters v. State, 33 
Tex. Crim. Rep. 395, and in Grant vy. State, 33 Tex. 
Crim. Rep. 527. In each case, the defendant was 
charged with playing a game of cards in a “public 
place,’”’ and it was held in both cases that the club- 
room of an incorporated social club where liquor be- 
longing to the club was sold only to the members and 
the entertainment and privileges of the club were lim- 
ited to members, except on special occasions, was 
not a public house within the meaning of the statute. 
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dealers. It was not decided that the club had 
not ‘‘sold’’ intoxicating liquors to its mem- 
bers, and the decision is therefore not an au- 
thority on this proposition. The court says: 
‘*The question as to vhether or not the trans- 
action of dispensing liquors to the members 
and guests, as in this instance, constituted 
sales within the meaning of the statute pro- 
hibiting such sales, have been the subject of 
much judicial investigation upon which there 
is a great conflict of authority, but that ques- 
tion is not involved in the case now presented 
to us, and we refrain from discussing it.’’ They 
were both distinguished in Krnavek v. State,* ¢ 
where the court uses the following language: 
‘*The question here is whether the sale of in- 
toxicants by the managing steward or bar- 
keeper of a club is a sale.’’ ‘*We are of the 
opinion that it is. When the int»xicants were 
bought by the steward, or any other member 
of the club, with the funds of the club, they 
became the property of the corporation, anda 
sale by the steward of said corporation to any 
of its members was a sale, as that terin is de- 
fined. It was the separation of the property 
of the club, and the transfer of the same to 
the individual member, for which he either 
paid the cash,or became responsible therefor. 
This is not a case where parties contribute 
sums of money and purchase intoxicants there- 
with, and divide them pro rata among them- 
selves,’’ but was asale. This decision has 
been followed in Finn v. State,** and also in 
Feige v. State,** (decided May, 1906) in 
which the manager of the ‘‘Germania Asso- 
ciation,’’ an incorporated club, was convicted 
of selling intoxicating liquor There, the 
court says: ‘*In any event, according to our 
view, the club members, when they paid their 
money into the treasury, parted with it to 
the corporation, the corporation becoming the 
owner thereof, and, if at any time the corpor- 
ation had failed and become subject to exe— 
cution, the beer and the property of the same 
could have been seized for the debts of the 
corporation. The beer, being the property of 
the corporation, whenever it delivered a glass 
of beer to a member and received therefor 5 
cents, it became the vendor of such glass of 
beer; the title to the same was parted with 
by the corporation through its manager to the 


86 38 Tex. Crim. Rep. 44, 41 S. W. Rep. 612. 
37 38 Tex. Crim. Rep. 75, 41S. W. Rep. 1102. 
38 95 S. W. Rep. 506. 





vendee, and the manager of said company 
made a sale to such member.’’ 

Manassas Club v. City of Mobilt,®® was 
also a prusecution under a law requiring the 
payment of an occupation tax. The trial 
court found that there was no profit in the 
sales, and that these were made exclusively 
to members and their guests. In d«ciding 
the case, the court says: ‘‘It has been uni- 
formly held in this state that the business in- 
tended to be taxed by such enactments is one 
which is carried on for a livelihood or profit; 
and * * * tobe within the meaning of 
the law, they must be with a view to profit, 
or of pursuing business for a livelihood.’’ 
The court then says: ‘‘Similar operations in 
social clubs have been the subject of consid- 
eration in other courts, and though a differ- 
ence of opinion appears as to whether such 
disposition of liquors constitute sales, yet it 
is generally held that, lacking the purpose of 
profit, such as might accrue from dealings with 
many persons or the public, they do not come 
within the meaning of enactments simply re- 
quiring a license for the carrying on of busi- 
ness,’’ citing State v. Boston Club, supra; 
Tennessee Club v. Dwyer, supra; Piedmont 
Club v. Commonwealth, supra; State v. Mc- 
Master, supra; Barden v. Montana Club, 
supra. This case reaffirms Martin v. State,‘ ° 
holding that a bona fide club distributing 
liquors to its members is within the provisions 
of a law regulating the sale of liquors which 
requires a license of all who sell. 

Summarizing the result of the investigation 
of this line of cases, it can be said that after 
eliminating the decisions which have been 
overruled or otherwise discredited, and those 
involving a construction and application of the 
law imposing a tax upon various occupations, 
there are but three that squarely decide that 
the furnishing of liquors by bona jide social 
clubs to their members does not constitute a 
sale, viz: State v. St. Louis Club,*! People 
v. Adelphi Club‘? and Klein vy. Livingston 
Club,**® and in the New York case the legis- 
lature has seen fit to overrule the Court of 
Appeals by enacting alaw expressly requiring 
a license for the distribution of liquor to the 


89 121 Ala. 561, 25 So. Rep. 628. 
40 59 Ala, 34. 

41 125 Mo. 308. 

42 149 N. Y. 5. 

43 177 Pa. St. 224. 
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members of any such organization. It has also 
been seen that this same action has been taken 
by the legislative department of the government 
in Massachusetts, Tennessee, Virginia and 
South Carolina, so that in those states bona 


jide clubs must procure a license or pay the 


state tax before they may lawfully serve in- 
toxicating liquors to their members. In Mon- 
tana, Texas and Alabama the statute levying 
an occupation tax does not apply to bena 


jide social clubs dispensing liquor to their 


members only, but the liquor laws specifically 
making it an offense to ‘‘sell’’ intoxicating 
liquor in certain localities (local option dis- 
tricts) do apply to such clubs the same as 
any other.* B. F. Watson. 
Indianapolis, Ind. 
*The other line oi authorities taking the affirmative 


side of this question will appear in our issue of June 
21. 








BREACH OF MARRIAGE PROMISE—DEFENSEs 
—ILL HEALTH. 





GROVER v. ZOOK. 





Supreme Court of Washington, Nov. 24, 1906. 

In view of Laws 1899, p. 118, ch. 71, § 5, and other 
statutes having for their purpose the prevention of 
the spread of pulmonary tuberculosis, on grounds of 
public policy, aman was not liable for breach ofa 
marriage promise, where the woman was suffering 
with such disease though he knew that she had the 
disease at the time of the engagement. 


Root, J.: This is an action by respondent to 
recover damages against appellant for breach of 
contract of mariiage. From a judgment in favor 
of respondent, the case comes here on appeal. 

The principal defense urged by the appellant is 
that respondent, at the time of the mutual prom- 
ises of marriage was afflicted with pulmonary 
tuberculosis (commonly called consumption), 
in an incurable form, and has ever since been 
physically incapable of entering into the mar- 
riage relation. It was the contention of the re- 
spondent in the trial court and here that this 
condition of respondent constitutes no defense to 
her action, for the reason that appellant knew 
thereof at the time he promised to marry hér. It 
is admitted by respondent that she was afflicted 
with this disease at the time the engagement 
of marriage was entered into, although she 
claims that she did not know at that time that 
the malady affecting her was consumption. There 
is a conflict in the evidence as to whether or nut 
appellant knew of the character of her illness at 
the time of the engagement. He swears that he 
did not. The question of whether he did turns 
upon the question as to when the engagement 





took place. He claims that they became engaged 
on the evening of the 6th of January, 1904. She 
and her mother and stepfather claim that the en- 
gagement did not take place until the 10th of 
January, 1904. It appears that they had some 
talk about the matter on the evening of January 
6th, and it is admitted that she at that time took 
from her finger a ring, and gave it to him to take 
to the jeweler’s to be used as a measurement for 
an engagement ring. He took thering, used it for 
that purpose, and presented her with the engage- 
ment ring on the next Sunday, January 10th. Her 
mother and stepfather testify thaton the latter date 
they informed appellant that the ailment from 
which respondent was suffering was consump- 
tion, that this information was given him while 
she was not present, that he said he would mar- 
ry hernotwithstanding this, and thatit was then 
planned by them that she should be sent to Ari- 
zona, where it was believed that the climate would 
cure or ameliorate her diseased condition. Ap- 
pellant denies that he knew of the character of her 
ailment until after she had gone to Arizona. Her 
mother testified that she informed respondent of 
thenature of the malady after she reached Arizona. 
A correspondence was maintained during the time 
she was there, between herself and appellant; he 
making her many suggestions as to taking care of 
herself, and as to the character of treatment she 
should follow, and sending her books and pamph- 
lets giving such information and directions. She 
returned in the following April much improved, 
as she believed. However, she had an aitack of 
appendicitis, necessitating an operation which 
seriously weakened her. She was in the hospital 
16 days on account of this operation, leaving 
there on the 16th of May. It was understood be- 
tween them that their marriage was to take place 
in June. On account of her physical condition 
in June, it was mutually agreed that the marriage 
should be postponed until autumn. When the 
latter season arrived, she und her parents re- 
quested appellant to carry out his promise of 
marriage. It seenis that there had been an un- 
derstanding between them that they would get 
married and attend the World’s Fair in St. Louis, 
in September or October. She and her parents 
urged upon appellant the carrying out of this 
plan. He insisted that she was physically unable 
to be married, but that he would marry her when 
she recovered. The controvesy growing out of 
the matter occasioned strained relations between 
the parents and appellant, and he visited their 
home seldom thereafter. Finally, in December, 
1904, he wrote respondent a letter in effect ex- 
pressing a desire to terminate the engagement. 

Upon the trial there was some indefiniteness in 
the evidence as to the seriousness of her cundi- 
tion. She admitted upon the witness stand that 
for about a year prior to the time of the trial she 
had been sleeping oui of doors on the porch at 
the side of the house, in order to have the benefit 
of the open air; that while in Arizona she had 
lived most of the time in a tent, being much of 
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the time confined to her bed, and having night 
sweats anda cough, and having had several 
‘‘fainting spells;*’ that since her return she had 
been free from the night sweats, but still had the 
cough; that she bad continuously followed, and 
was then following, the directions and treatment 
recommended by appellant and the books he had 
furnished her; that she was taking cod-liver oil 
and practicing the ‘‘breathing exercises.”” The 
doctors who attended her at the hospital made an 
examination and found that she was at that time 
afflicted with pulmonary tub+reulosis. One phy- 
sician who examined her a few days before the 
trial, at the request of ber attorney. testitied that 
she at that time had the disease. In fact, it was 
not disputed that she had never recovered since 
the engagement; but she believed herself to be 
much improved over ber condition as it was 
when ‘she started for Arizona. Her stepfather 
testified that their family physician had said that 
he did not deem it advisable for her to get mar- 
ried. Appellant testified that his fatber and 
mother had died from this disease, and that he 
had for many years practiced ‘breathing exer- 
cises’’ for self-protection therefrom. He urged 
that, by reason of the diseased condition of re- 
spondent and of the taint in himself, the proper 
functions of marriage could not be consummated, 
and that their marriage would be detrimental to 
the health of her, himself, and any issue they 
might have, and in contravention of public 
policy. 

As to the question of the date of the engage- 
ment, and as to whether or not he knew of her 
having consumption at the time he became en- 
gaged to her, while the evidence would seem to 
inake his version reasonable, yet as the jury evi- 
dently reached the other conclusion, we will ac- 
cept their finding as correct. The trial court ruled 
upon the evidence and instructed the jury upon 
the theory that the appellant was liable fora 
breach of the agreement if, at the time of the 
making thereof, he knew the character of appel- 
lant’s ailment. Proper exceptions, in different 
form, questioned the correctness of this view. 
The question presented to the court. is this: 
Did appellant under the circumstances have a 
legal right to disregard the promise of marriage 
he bad given respondent? In the domain of 
morals it is a maxim that a bad promise is better 
broken than kept. Moral considerations must 
have a .predominating influence upon such a 
question as now confronts us. In fact, they 2on- 
stitute the reason, the basis and the life of the 
law applicable in a case of this character, The 
most profound philosophers join with the wisest 
statesmen in maintaining the proposition that the 
home is the unit of the state, and that the char- 
acter of a people and the stability and welfare of 
the nation must largely depend upon the healthful 
and wholesome influence of the home life. By 
reason of this, we find the home and the mem- 
bers thereof, especially the young and dependent, 
sheltered by the protecting care of various stat- 





utes, all being evidences and expressions of that 
public policy which deems the home and its in- 
mates appropriate objects uf the solicitude and 
care of the state. The paramount consideration in- 
volved in the determination of this case is not that 
appertaining solely to the parties to this action 
(although as to each of them itis of great import- 
ance), but it is as to the community. the state and 
to humanity in general. Here we have a man 
and woman engaged to be married. The man is 
of a family several members of which have died 
with pulmonary consumption. The woman is 
afflicted with the same disease tosuch an extent 
that it becomes necessary for her to go to a distant 
portion of the country to recuperate. which she 
does, returning with the affliction still upon her 
and with small, if any, assurances of recovery. 
Under these circumstances, if the marriage were 
to be consummated, what would be the natural 
consequences to be anticipated? Unconditional 
promises of marriage, exchanged by a man and 
woman, imply respectively tbat each is. physi- 
cally, morally, and legally competent to enter the 
status of matrimony, and capable, in so far as he 
or she knows or has reason to believe, of effect- 
uating the principal purposes of the marriage 
relation. One of the most important functions of 
wedlock is the procreation of children. Off- 
spring are the natural result, and ofttimes the 
chief purpose of marriag2. That the thought of 
bringing a child into the world should be one of 
the most serious that can engage the mind of a 
human being needs to be but suggested. Born 
amidst the most favorable environment, there lies 
before every babe alife of uncertainty so great 
that no worthy parent may contemplate it with- 
out a tremor of apprehension. ‘Thus launched 
upon the sea of time and eternity, what parent 
can dwell upon the birth of his child without the 
keenest sense of anxiety and responsibility? If 
the child born in health and with a body of vigor 
be a matter of deep concern to a parent, what 
must be said of the advent of a babe burdened with 
the hereditary plague of consumption. That pul- 
monary tuberculosis is both contagious and hered- 
itary as well as infectious admits of little, if any 
doubt. That a mother seriously ill with that 
disease and a father with a hereditary taint 
thereof in his blood could bring forth a child ex- 
empt therefrom is unbelievable. For parents 
thus afflicted to bring into the world a child 
would be not only detrimental to the welfare of 
the state and an offense to the instincts of human- 
itv, butit would be, as against the innocent babe, 
a moral wrong most abhorrent. Such a child 
must of necessity be a burden to itself and others 
and devoid of the joys and blessings that make 
life endurable. In declining to carry out his 
promise of marriage, it may be presumed that 
appellant apprehended the natural and legitimate 
consequences of such a union. In addition to the 
thought of progeny, there would be also that of 
the aggravation of the disease as to both himself 
and prospective wife, the medical expert evidence 
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Showing that the intimate association of married 
life would tend to augment the ravages of the 
malady upon each. 

The apprehension felt by the people of this 
state from the disease under consideration is evi- 
denced by a statute enacted by the legislature in 
1899, entitled: ‘*An act to prevent the spread of 
tuberculosis,’ ete. Laws 1899, p. 117, ch. 71. 
Section 5 of that statute reads as follows: ‘It is 
hereby made the duty of every person having 
tuberculosis and of every one attending such 
person, and of the authorities of public and pri- 
vate institions, hospitals, or dispensaries, to ob- 
serve and enforce the sanitary rules and regula- 
tions prescribed from time to time by the board 
of health, of such cities and of the state for the 
prevention of the spread of pulmonary tubercu- 
losis.” Other statutes exist, having for their 
purpose the prevention of the spread of this and 
other contagious and infectious diseases. The 
enforcement of certain rules and the distribution 
of literature giving information as to the pre- 
vention and treatment of such cases is enjoined 
upon boards of health and others. Such a docu- 
ment is the ‘Circular of Information to prevent 
the spread of Consumption,”’’ which is now before 
us. Besides much other information and many 
directions, it contains the following items: ‘*Con- 
sumption is the most common and the most fatal 
of all diseases. It is a disease of the lungs caused 
by a germ which is breathed into the lungs or 
gets into the body with food. This germ of con- 
sumption comes only from some other person or 
animal that has the disease. * * * A con- 
sumptive should never sleep in the same bed 
with another person. * * * A consumptive 
mother should never nurse her baby; it is bad 
for the mother and dangerous for the baby. A 
consumptive should not cook or prepare food for 
others. * * * Whenaconsumptive moves to 
another house, notify the health authorities by 
*phone or card, so that they can see that the old 
home is properly disinfected according to law. 
Do notshare a consumptive’s bed, or use the per- 
sonal property, including dishes, belonging to 
one.”’ 

In the face of legal restrictions and require- 
ments of this character, itis difficult to under- 
stand how a man or woman afflicted with this 
plague may legally insist upon the fulfilment of a 
promise of marriage, which, if consummated, 
would endanger the health and life of both and 
blight the life of any offspring that might be 
born. Any person entering marriage, knowing 
himself to be seriously afflicted with pulmonary 
tuberculosis, violates the spirit. if not the exact 
letter, of the statutes enacted to prevent the 
spread of that disease. The sameis true of one 
who marries another knowing him or her to be 
thus afflicted. An agreement, which, if executed, 
would thwart the beneficent purpose of such 
statutes, ought not to be held binding. ‘The prin- 
civles we believe controlling here have been rec- 
ognized and enunciated by the courts in several 





of our sister states. The Supreme Court of Ap- 
peals of Virginia, in the case of Sanders v. Cole- - 
man, 97 Va. 690, 348. E. Rep. 621, 47 L. R. A. 
581. made use of the following expressions: 
‘‘Under the expression ‘the act of God’ is com- 
prehended all misfortunes and accidents arising 
from inevitable necessity which human prudence 
could not foresee or prevent. Hence, it is held 
that ‘illness,’ being beyond the power of man to 
control or prevent, is the act of God. Story on 
Bailments, 25.511: Fish v. Chapman, 2 Ga. 349, 
46 Am. Dec. 393; Gleason v.Va. M. R. R. Co., 140 
U. 8. 435, 11 Sup. Cr. Rep. 859, 35 L. Ed. 468. It 
can no longer be doubted that, if the perform- 
ance of a contract is rendered impossible by the 
act of God alone, such fact will furnish a valid 
excuse for its nonperformance, and such a stipu- 
lation will be understood to be an inherent part 
of every contract. ‘This principle, it would seem, 
should apply with peculiar force to a marriage 
contract, the performance of which, owing to 
causes subsequently intervening, and altogether 
independent of any default of the party, might 
result in consequences disastrous to the life or 
health of the parties or either of them. We hold, 
therefore, that a contract to marry is coupled 
with the implied condition that both of the par- 
ties shall remain in the enjoyment of life and 
health, and if the condition of the parties has so 
changed that the marriage state would endanger 
the life or health of either, a breach of the con- 
tract is excusable. Allen v. Baker, 86 N. Car. 91, 
40 Am. Rep. 444; Shackleford v. Hamilton, 93 
Ky. 80, 19S. W. Rep. 5, 15 L. R. A. 531, 40 Am. 
St. Rep. 166; Bishop on Marriage and Divorce, § 
219. In the case at bar, the evidence, as to which 
in our opinion there is no real conflict, shows that 
there was a predisposition, in the defendant's 
family, to physical trouble of the kind that had 
developed with him; that his father had died 
with asimilar disease, and a brother with urinary 
trouble; that after his engagement with the 
plaintiff, and before the time fixed for the mar- 
riage, the defendant had, without fault on his 
part, developed and was suffering with a grave 
malady, involving the urinary organs * * * 
and that an indulgence in sexual intercourse 
would aggravate his disease, and likely shorten 
his life; and that it would be, not only a wrong 
and injustice to the defendant, but also to the 
plaintiff for him to marry in his condition of 
health. Marriage is assumed in law to be made 
for mutual comfort. The condition of the de- 
fendant precludes any hope of mutual comfort 
from cohabitation. * * * Our conclusion 
upon the law and the evidence is that the defend- 
ant acted throughout with good faith, and that 
the unhappy circumstances in which he found 
himself justified the alleged breach of his con- 
tract to marry the plaintiff.’”” What was there 
said becomes particularly pertinent to the case at 
bar; the evidence of the medical experts here be- 


ing to the effect that copulation would be ex- 
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ceedingly detrimental to one afflicted as was 
respondent. 

Applicable in principle also is the case of 
Shackleford v. Hamilton, 93 Ky. 80,19 S. W. Rep. 
5,15 L. R. A. 531,40 Am. St. Rep. 166, which 
was based upon facts about as follows: Appel- 
lant prior to his engagement to respondent had 
contracted syphilis, but believed at the time of 
his engagement that he was thoroughly and per- 
manently cured thereof. Some time after his 
engagement to respondent the effects of this dis- 
ease again manifested themselves in so serious a 
form that physicians said it was doubtless incur- 
able. ‘Thereupon appellant informed respondent 
that he could not marry her. She declined to 
release him from his promise, and instituted an 
action for damages. ‘The Supreme Court of Ken- 
tucky, in passing upon the case, said: ‘*Where 
the marriage contract is consummated, the par- 
ties taking each other for better, for worse, for 
richer, for poorer, and agree to cherish each 
other in sickness and in health, the fact that the 
social standing of the one party or the other, or 
their pecuniary condition, was not as represented, 
will afford no ground for relief; still, when there 
is a mere agreement to marry, there may be such 
a condition of the one party or the other, as to 
health or other bodily infirmity arising subse- 
quent to the agreement as would authorize either 
party to decline to enter into the marriage rela- 
tion, and to hold otherwise would be to place 
such a contract upon the same footing with cases 
of mere personal chattels. * * * The text- 
books establish the doctrine that ‘without sexual 
intercourse the ends of marriage, the procreation 
of children and the pleasure and enjoyments of 
matrimony, cannot be attained.’ The tirst cause 
and reason of matrimony, says Ayliffe, ‘ought to 
be the design of having offspring; so the second 
ought to be the avoiding of fornication. And the 
law recognizes these two as its principal ends, 
namely a lawful indulgence of the passions to 
prevent licentiousness, and the procreation of 
children, according to the evident design of Di- 
vine Providence.’ 1 Bishop, Mar. & Div. (6th 
Ed.) 322. * * * It is impossible for the 
defendant to fulfill his contract. His disease 
renders him incapable of marriage without ac- 
tual damage to the life of the woman he marries 
by communicating to her and through her to 
their offspring a loathsome disease that is now, 
from the testimony in the case, gradually destroy- 
ing this unfortunateman. * * * No greater 
crime in law or morals could have been com- 
mitted by the appellant than a performance of 
his agreement. The purity of our social system, 
the interest of the public in preserving sacred the 
marital relation, the protection of those whose 
existence may spring from such an unholy alli- 
ance, as well as the future welfare and happiness 
of the parties themselves, require that such a 
construction should be given this class of con- 
tracts; and if there was no precedent for the 
recogzition of the doctrine announced, we would 





no* hesitate to make one.”’ The same eourt, ina 
subsequent case (Gardner v. Arnett, 50 8. W. 
Rep. 840, 21 Ky. Law Rep. 1) approved the deci- 
sion and reasoning of the case just cited and, as 
to the case before it. observed: ‘*He [defendant] 
owed it to the plaintiff and society to refuse to 
enter into marriage relations with her, and he 
bad the right to abandon the contract and refuse 
to marry ber at any time before their marriage 
was solemnized.”’ In Ryder v. Ryder, 66 Vt. 159, 
28 Atl. Rep. 1029, 44 Am. St. Rep. 833, the Su- 
preme Court of Vermont annulled a marriage be- 
cause the wife had a venereal disease endanger- 
ing the health of her hnsband and any children 
she might bear. ‘To the same effect, in princi- 
ple, were the decisions in Smith v. Smith, 171 
Mass. 404, 50 N. E. Rep. 933, 41 L. R. A. 800, 68 
Am. St. Rep. 440; MceMaben v. McMahen, 186 
Pa. 485, 40 Atl. Rep. 795, 41 L. R. A. 802; Sven- 
son v. Svenson, 178 N. Y. 54, 70 N. E. Rep. 120; 
and Martin v. Martin, 54 W. Va. 301, 4658. E. 
Rep. 120. In the case of Goddard v. Westcott, $2 
Mich. 180, 46 N. W. Rep. 242, the Supreme Court 
of Michigan said: ‘*While it is the policy of the 
law to encourage marriage, it is not the policy of 
the law to encourage unhappy marriages,”’ and 
the court then, with express approval, quotes 
from Mr. Schouler, in 7 So. Law Rev. 65, the 
following: ‘I'he marriage state ought not to be 
lightly enteredinto. It involves the profoundest 
interests of human life, transmitting its complex 
influences direct to posterity, and invading the 
happiness of paren's and near kindred. * * * 
From such a standpoint, we view the marriage 
engagement as a period of probation, so to speak, 
for both parties; their opportunity for finding 
one another out; and if that probation results in 
developing incompatibility of tastes and tempera - 
ment, coldness, suspicion, and incurable repug- 
nance of one to the other, though all this may 
impute no vice to either, nor afford matter for 
judicial demonstration, duty requires that the 
match be broken off.’’ In the case of Allen v. 
Baker, 86 N. Car. 91, 40 Am. Rep. 444, the Su- 
preme Court of North Carolina spoke as follows: 
‘We cannot understand how one can be liable for 
not fulfilling a contract, when the very perform- 
ance thereof would in itself amount to a great 
crime, not only against the individual, but against 
society itself. * * * It is likewise true, that 
whenever the main part of an executory contract 
becomes impossible of performance from any 
cause beyond the power of the party to control, 
it will be treated as having become impossible in 
toto. Why should not the same principle apply 
to a contract, the fulfillment of which, owing to 
causes subsequently intervening and altogether 
independent of any default of the party, can only 
be productive of consequences disastrous to the 
parties themselves, and such as may entail misery 
upon others to come after them? * * * The 
usual, and we may say legitimate, objects sought 
to be attained by such agreements to marry, are, 
the comfort of association, the consortium vite, as 





XUM 








AUM 


Vol. 64 


CENTRAL LAW JOURNAL. 455 








it is called in the books; the gratification of the 
natural passions rendered lawful by the unien of 
the parties; and the procreation of children. 
And if either party should thereafter become by 
the act of God and without fault on his own part, 
unfit for such a relation and incapable of per- 
forming the duties incident thereto, then, the law 
will excuse a noncompliance with the promise— 
the main part of the contract having become im- 
possible of performance, the whole will be con- 
sidered to be so.’ In ‘Trammell v. Vaughan, 158 
Mo. 214, 59S. W. Rep. 79, 51 L. R. A. 854,81 Am. 
St. Rep. 302, the Supreme Court of Missouri em- 
ployed this language: ‘‘Marriage is a contract, 
but it is not merely a civil contract, for it can 
only be entered intoin a manner recognized by 
law. and can only be dissolved in a like manner. 


The state is the third party to every such contract, ° 


and has a direct interest therein. Blank v. Nohl, 
112 Mo. 167, 20 S. W. Rep. 477, 18 L. R. A. 
350; State v. Bittick, 103 Mo. 183, 15S. W. Rep. 
325, 11 L. R. A. 587, 23 Am. St. Rep. 869. Cer- 
tain marriages are prohibited by law becanse of 
their detrimental effeets upon society and the 
human species. Every contract of marriage im- 
plies that the contracting parties know of no legal 
or physical impediment to the contractual rela- 
tion andits consequences. * * * If the dis- 
ease is of a temporary character—such as was the 
ease here and could be easily cured the defend- 
ant is entitled to postpone the marriage un- 
til he is cured; and if the disease is of 
a permanent character — such as was the 
fact in the North Carolina, Kentucky, and Vir- 
ginia cases—the defendant is not only entitled to 
refuse to carry out the contract, but itis his duty 
to doso.”’ In the case of Gring v. Lerch, 112 Pa. 
246, 3 Atl. Rep. 841, 56 Am. Rep. 314, the Supreme 
Court of Pennsylvania spoke as follows: ‘‘It is 
a mistake to suppose, as was assumed in the point, 
and affirmed by the court, that the impediment 
must be of a such a nature as would be a ground 
of divorce after marriage. We are not now deal- 
ing with a question of divorce. That is a subject 
that is regulated by statute, and has no necessary 
relation to the case in hand. We areconsidering 
a contract to marry—a contract which calls for 
the richest goud faith on both sides, and which 
neither party has the right to enforce against the 
other if incapable of performing the full marital 
duties. A man does not contract to marry a 
woman for the mere pleasure of paying her board 
and washing. He expecis and is entitled to some- 
thing in return; and if the woman with whom he 
contracts be incapable, by reason of a natural im- 
pediment, of giving him the comfort and satis- 
faction to which, as a married man, he would be 
entitled, then there is a failure of the moving 
consideration of such contract, and no court 
ought to enforce it by giving damages for its 
breach.”’ Inthe early case of Atchison v. Baker, 
2 Peak, 103, Lord Kenyon said: ‘It would be 
most mischievous to compel parties to marry who 
could never live happily together;”’ and he cites 





Lord Mansfield as baving held, in the case of 
Foulkes v. Sellway, 3 Esp. 236, tut a defendant 
was not liable in damages for breach of promise 
where the character of the woman turned out to 
be different from what he had reason to believe 
it, and that an infirmity, either bodily or mental, 
would excuse fulfillment of the marriage agree- 
ment.- 

It is a fundamental proposition that a contract 
contravening the provisions or policy of a public 
law is void or voidable. MacIntosh v. Renton, 2 
Wash. Ter. 121, 3 Pac. Rep. 830; Cannon vy. Can- 
non, 26 N. J. Eq. 316; Bowman v. Gonegal, 19 
La. Ann. 328, 92 Am. Dec. 537. Bishop on Con- 
tracts (Enlarged Ed.), § 470, reads: ‘*No agree- 
ment between parties to do a thing prohibited by 
law, or subversive of any public interest which 
the law cherishes, will be judicially enforced.” 
And at section 473, the following appears: “A 
contract invading any one of the other interests 
which the Jaw cherishes, though to do what is 
neither indictable nor prohibited by a statute, 
termed a contract against public policy (or sound 
policy), is likewise void.”’” 9 Cyc. p. 481, says 
this: “If an agreement binds the parties or 
either of them, or if the consideration is to do 
something opposed to the public policy of the 
state or nation, it is illegal and absolutely void, 
however solemnly made. Ifthe court should en- 
force such ageeements it would employ its func- 
tions in undoing what it was created to do. It 
is not easy to give a precise definition of public 
policy. It is perhaps correct to say that public 
policy is that principle of law which holds that 
no person can lawfully do that which has a 
tendency to be injurious to the public or 
against the public good, which may be desig- 
nated, as it has sometimes been, the pol- 
icy of the law or public policy in relation to 
the administration of the law. Where a contract 
belongs to this class, it will be declared void, al- 
though in the particular instance no injury to the 
public may have resulted. In other words its 
validity is determined by its general tendency at 
the time it is made, and if this is opposed to the 
interests of the public it will be invalid, even 
though the intent of the parties was good and no 
injury to the public would result in the particu- 
lar case. ‘The test is the evil tendency of the con- 
tract and not its actual injury to the publicin a 
particular instance.’* To the same effect, 15 Am. 
& Eng. Enc. of Law (2d Ed.), p. 933. 

Counsel for respondent cite us to cases where 
a man, promising to marry a woman whom he 
knew to have been formerly unéhaste, was held 
to be bound by such promise. Such a case and 
this are not analogous. There the man by his 
promise overlooks the former shortcomings of 
the woman, and itis a matter concerning him 
only. She would have the ability to, and presum- 
ably would, reform and become a good wife and 
worthy mother. ‘This is to the advantage of so- 
ciety, and not inconsistent with sound public 
policy, and the law should interpose no hindrance 
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thereto. But a consumptive woman is physically 
incapable of becoming a healthful companion or 
the mother of healthy issue. It is not a condition 
that she voluntarily created or can change at will. 
The evils to follow her marriage could not be 
confined to herself and husband, but must of 
necessity concern and injurionsly affect others. 
The nature and natural sequences of a contract of 
marriage are such that the state is of necessity a 
third party to, and interested in, every such 
agreement. Its interests forbid the enforcement 
of such a contract between parties physically in- 
capable of making the married state beneficial to 
themselves or society. We are not disposed to take 
into consideration any matters personal only to 
the appellant. If he knew of the nature of re- 
spondent’s ailment when he agreed to marry her 
and agreed to make her his wife, notwithstand- 
ing the same, he ought not to escape responsibil- 
ity by reason of any inconvenience affecting only 
himself. Butthe interests of the community and 
state step in. and with the dictates of humanity, 
demand that no human compact shall be upheld 
that has for one of its principal objects the bring- 
ing into the world of helpless, hopeless, plague- 
cursed, innocent babes. We can sanction the 
breaking of a promise and relieve from the terms 
of a deliberate agreement only when the alterna- 
tive involves results more deplorable. Had these 
parties married. it is inconceivable that any of 
the important ends of marriage could have been 
attained. It is morally certain that sickness, 
grief and sorrow must have been the sequence of 
such a union. These considerations, with the 
possibility and probability of issue afflicted with 
this terrible malady, constrain us to hold that the 
marriage agreement was not binding—that it was 
the privilege of either party to withdraw there- 
from. Rule 1260f Greenhood on Public Policy 
reads as follows: ‘*No one can estop himself from 
proving facts which will show a contract to be 
opposed to public policy.”’ It having been the 
privilege and, as we believe, the moral and legal 
duty of appellant to decline to carry out 
the agreement, he cannot be held responsi- 
ble in damages for so doing. The follow- 
ing authorities bear on some of the ques- 
tions here involved. Turnbull v. Farns- 
worth, 1 Wash. Ter. 444; Standard Furniture Co. 
v. Van Alstine, 22 Wash. 670, 62 Pac. Rep. 145, 51 
L. R. A. 889, 79 Am. St. Rep. 960; Graves v. 
Johnson, 156 Mass. 211, 30N. E. Rep. 818, 15 L. 
R. A. 834, 32 Am. St. Rep. 446; Armstrong v. 
Toler, 11 Wheat. (U.S.) 258,6 L. Ed. 468; Ah 
Doon v. Smith, 25 Oreg. 89, 34 Pac. Rep. 1093; Ta- 
tum v.Kelley, 25 Ark. 209, 94 Am. Dec. 717; Wood- 
worth v. Bennett, 43 N. Y. 273, 3 Am. Rep. 706; 
Gaylord v. Soragen, 32 Vt. 110, 76 Am. Dec. 154; 
Ralston v. Boady, 20 Ga. 449; Mabin v Webster, 
129 Ind. 430, 28 N. E. Rep. 863, 28 Am. St. Rep. 
199; Ryder v. Ryder, 66 Vt. 158,28 Atl. Rep. 
1029, 44 Am. St. Rep. 833; Gulick v. Gulick, 41 
N. J. Law, 13; Kantzler v. Grant, 2 Ill. App. 236; 
Walker v. Johnson, 6 Ind. App. 600, 33 N. E. Rep. 





267.34 N.E.Rep. 100; Miller v.Rosier,31 Mich. 475; 
Sprague v. Craig, 51 Ll. 288; 4 Am. & Eng. Ency. 
of Law. 893, 894. and note; Wharton, Contracts, 
324; Pollock, Contracts, 377; 2 Addison on Con- 
tracts; Gould & Pyle Cyclopedia Medicine & 
Surgery; Story on Contracts, § 675; Anders, 
Practice of Medicine, 268, 270, 272; Beach Mod- 
ern Contract Law, 1498, 1499. 

The judgment of the honorable superior court 
is reversed, and the cause remanded, with instruc - 
tions to dismiss the action. 

Mount, C. J., and Dunbar, Crow, Hadley, Ful- 
lerton, and Rudkin, JJ., concur. 


PRINCIPAL NOTE.—Defense to Breach of Promise 
Suit When Contract 1s Admitied, But Parties Are 
Incapacitated to Properly Sustain the Marriage Re- 
lation.—The principal case is so well considered that 
but little can be added. At first the enunciation ofa 
doctrine that the misfortune of a person will enable 
another to successfully plead such misfortune as a de- 
fense to his contracts, can do none other than give a 
severe shock to our sense of justice and right. In the 
principal case the jury found as a matter of fact that 
the defendant entered into the contract, knowing the 
plaintiff was suffering from pulmonary trouble, and 
that he himself mizht from hereditary susceptibili- 
ties contract the disease of tuberculosis, yet it allowed 
him to repudiate the contract, by reason of the exist- 
ence of these facts which he well knew at the t:me the 
contract was made. 

I do not question the conclusions of the court. I be- 
lieve on principle they are correct. But it seems that 
it presents acase where the legislature might very 
properly step in and say thatacertain sum could be 
recovered, under such circumstances. A _ person 
ought not be permitted to makea contract, especially 
one like that relating to marriage, where the feelings of 
the parties, and possibly their status in society, can- 
not help but be serieusly wounded and affected, and 
then refuse to comply with the same by reason of a 
misfortune occurring to the aggrieved party, for 
which she is not in any measure responsible. Inop- 
position to this it may be said that parties making a 
contract are presumed to know the law, and there~ 
fore a contract of the kind mentioned in the principal 
case, being void. as against public policy it could not 
be enforced. But if that is to be the law, ought not 
the legislature put in statute form, that persons 
laboring under such disabilities should not marry. 

The principal case takes into consideration the stat- 
ute of that state. A similar one is found in many other 
states, in reference to the prevention of the spread of 
pulmonary tuberculosis as a recognition of the dang- 
erousness of the disease. In the case of Sanders v. 
Coleman, 97 Va. 690, referred to in the principal case 
and also found in 50 Cent. L.J. 90, with extended 
note as to incidental questions arising in breach of 
pomise cases, the defendant discovered after the 
contract had been made that he was laboring under a 
disease which would he much aggravated by his as- 
suming the marriage relation and tke courts held this 
was a sufficient defense. This case is again referred 
to in 51 Cent. L. J. 319, where it is said that “the 
court cites the case of Allen v. Baker, 36 N. Car. 91, 
and Shackeiford v. Hamilton, 93 Ky. 80, which ap- 
pear to be the only American authorities on the sub- 
ject. Acontrary decision by a divided court was 
made in the case of Hall v. Wright, 96C.E.L. In 
that case eleven judges passing upon the question, six 
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were against and five for.””? Itis added here that in 
the case of Sanders v. Coleman, “as a matter not 
shown in the record, the defendant married another 
woman a few days after the decision was made and 
suggests the query whether the defendant might not 
still be liable, as his condition did not prevent his ac- 
tual marriage toanother.’? The case of Trammell y. 
Vaughan, 158 Mo. is cited on page 103 of 52 Cent. L. 
J.,as holding that where a party to a marriage con- 
tract discovers that he is in an unfit condition to mar- 
ry, he is entitled to postpone the marriage for a reas- 
onable time. In the opinion it is significantly said: 
“Of course, if the defendant entered into the contract, 
knowing of such an inpediment to its consumma- 
tion, it would be an aggravation of plaintiff’s damages, 
she would be entited to refuse to marry him, and to 
treat his condition as a breach of the contract—a fraud 
perpetrated upon her.”’ 

In the principal case, the defendant knew at the 
time he entered into the contract that he was subject 
to tuberculosis from heredity, then why was it not 
a fraud on bis part to refuse to consummate his con- 
tract? The plaintiff practiced no fraud. On the the- 
ory that damages for breach of promise will not be 
allowed where the existing facts are such that if the 
parties were married, the marriage would be annulled 
the case of Smith v. Smith, 141 Mass. 406,41 L. R. A. 
800, is aleading case. In this case the busband was 
afflicted with a venereal disease with only a remote 
chance of cure; he did not inform his wife in regard 
to it. She however learned of it on the day of mar- 
riage, soon after the ceremony. The marrrage was 
annulled onthe ground of fraud. In another case, 
MecMahen v. McMahen, 186 Pa. St. 485,41 L. R. A. 
802, where ahusband conveyed a dangerous disease 
to his wife, although he may have believed himself 
cured at the time of marriage, the court held that this 
was cruelty within the meaning of the law, and a de- 
cree of absolute divorce was granted. 

In the leading case of Shackleford v. Hamilton, 93 
Ky. 89, 15 L. R. A. 581, Shackleford at the time the 
promise to marry was made, his physician had in- 
formed him and he so believed he was cured of syph- 
ilis. That it afterwards reappeared, and although he 
conveyed all the facts to Miss Hamilton, still she was 
willing to marry him. The court held that notwith- 
standing the fact that she was wiliing to marry him, 
that the court would not attempt to enforce such a con- 
tract in the way of damages for failurein the compli- 
ance. In the opinion, the court says: ‘‘Nogreatercrime 
in law or morals could have been committed by the ap- 
pellant than a performance of his agreement. The 
purity of our social system, the interest inthe public 
in preserving sacred the marital relation, the protec- 
tion of those whose existence may spring from such 
unholy alliance, as well as the future welfare and 
happiness of the parties themselves require that such 
construction be given to this class of contracts; and if 
there were no precedent for the recognition of the 
doctrine announced, we would not hesitate to make 
one.” ; 

In this case there could be no possible imputation 
of fraud, unless it could be said that it was the duty 
of defendant to have informed plaintiff before the 
promise of marriage was made that he at one time had 
suffered from a dangerous disease, and this would 
be carrying the duty of disclosure of prior conduct 
further than any court has been willing to go. 

It Rests Purely onthe Ground of Public Policy.— 
The leading case ef Allen v. Baker, 86 N. Car. 91, 
is somewhat different from the Shackleford case and 





the principal case, in this that it holds that if defend- 
ant krew at the time he made the promise that he pos- 
sessed a disease which unfitted him for marriage, or 
contracted the disease afterwards, he would be held to 
respond indamages. The courtisay: “If knowing, or 
by using extraordinary diligence he might have 
known, that his infirmity was incurable, or of long 
duration, he entered into acontract with plaintiff, 
his subsequent incapacity to perform would furnish 
no excuse for its breach, so far from it, it would amount 
to a gross aggravation. But on the other hand, if he 
had reason to believe his disease was only a temporary - 
one, which might be healed in time to enable him to 
complete his agreement, then the law would hold him 
excusable for a breach resulting from knowledge sub- 
sequently attained, that his disease was not“only 
incurable, but as such must necessarily be commun- 
icated to his wife, and probably to their offspring in 
case he made her such and awarded himself of his 
conjugal rights.” 

This decision does not rest upon public policy but 
that an act of Providence exists which excuses: 
the performance of the contract by reason of its dire 
results. So far as public policy is concerned it makes 
no difference as to the defendant’s knowledge of the: 
disease at the time the contract was made. The re- 
sult of assuming the marriage relation, to the public, 
his wife and offspring is the same. According to the 
doctrine of this case the defendant, in the principal 
case at least if his hereditary susceptibility to tuber- 
culosis had anything to do with the matter, should 
have been held to respond ir damages. 

In all the cases coming under our consideration, the 
defendant in refusing tocomply with his contract 
acted in good faith. What the courts might do if he 
did not so act is yet an open question. If it is against 
public policy to enforce such a contract, the logical 
conclusion would be that no damages could be recov- 
ered for its breach irrespective of the question of good 
faith, yet it would seem, that considering the contract 
in its two-fold character, it would not be unwise to 
hold that although the courts will not enforce such a 
contract yet where the defendant has not acted in the 
fullest good faith both in the making of the promise 
and in his failure to comply with the same, that he 
should respond in damages. Wo. M. ROCKEL. 

Springfield, Obio. 





ADDITIONAL NOTE.—In an Action for Breach of 
Contract of Marriage What is a Sufficient Physical 
Disability to Constitute a Valid Defense? —The 
courts of this country have generally held that in an 
action for breach of contract of marriage various valid 
defenses may be set up and if properly established 
will be sufficient to defeat the action. Amung the 
usual defenses are the unchastity of the plaintiff 
(Butler vy. Eschelman, 18 Ill. 44; Guptill v. Ver- 
back, 58 Iowa, 98; Von Storch v. Griffin, 77 Pa. St. 
504; Am. and Eng. Enc of Law (2nd Ed.), Vol. 4, 
p. 892 and cases cited); physical disabilities (Gring 
v. Lerch, 112 Pa. St. 244, 3 Atl. Rep. 841; Gul- 
ick v. Gulick, 41 N. J. Law (12 Vroom),. 13); 
incurable diseases (Shackelford v. Hamilton, 93 
Ky. 80, 19 S. W. Rep. 5; Allen vy. Baker, 86 N. 
Car. 91, 41 Am.;¢Rep. 444). Regarding the de- 
fense of plaintiff’s unchastity, it must be shown that 
the defendant did not know the real character of the 
plaintiff at the time df the promise. If such fact were 
known the defense is weakened and generally de- 
stroyed. Snowman v. Wardwell, 32 Me. 275; Sprague 
v. Craig, 51 Ill. 288; Rich v. Mayer, 7 N. Y. Supp. 69. 
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This, of course, is on the theory that the man is 
deemed to have waived the objection and cannot later 
set itup by way of defense. 

On the other hand there are certain defenses which 
have been held insufticient, such as habits of drink 
on plaintiff’s part (Button v. McAuley, 1 Abb. App. 
Dee. (N. Y.) 282); profanity (Berry v. Bakerman, 44 
Me. 164); the woman’s familiar acquaintance with 
other men where there is no imputation on her vir- 
tue and honor (McCarty v. Coffin, 157 Mass. 478; Rob- 
inson vy. Craver, 88 Iowa, 382); mutual improprieties 
between the parties. Johnson v. Smith, 3 Pittsb. 
(Pa.) 184; Burnett v. Simpkins, 24 I!]. 264. In the case 
of Leeds v. Cook, 4 E«p. 287, Lord Etborne held that 
if the man acted in a violent or improper manner and 
displayed bad temper , his affianced could justly re- 
fuse to marry him without liability for damages. 
This exception is not as yet established in this country. 

Eliminating the question of damages from this dis- 
cussion, we come now to the interesting question de- 
cided in the principal case. In this Washington case 
none of the usual defenses were urged, but the breach 
is justified for the reason that the physical disability 
of the plaintiff consists of the diseave of consumption. 
This case is an interesting and exceptional one, be- 
cause in the trial court the jury found that at the time 
ofthe promise the defendant was fully informed of 
the plaintiff’s physical condition. In the cases here- 
tofore decided the courts have uniformly held that 
various objections are waived if they are known at 
the time of the promise. But the Supreme Court of 
Washington in an exhaustive and well reasoned deci- 
sion establishes a contrary doctrine for reasons that 
are very apparent. The decision is based entirely 
upon public policy and social welfare, and is there- 
fore of commanding importance and unusully inter- 
esting. 

In many states of the union statutes exist to pre- 
vent the spread of the dread disease, tuberculosis. 
That these statutes and restrictions are salutary and 
eoncern the welfare and safety of the public, no one 
will deny. But whether or not the Washington court 
is correct in the following conclusion is open. to ques- 
tion: ‘Any person entering marriage knowing him- 
self to be afflicted with pulmonary tuberculosis vio- 
lates the spirit, if not the exact letter, of the statutes 
enacted to prevent the spread of this disease. An 
agreement, which if executed, would thwart the be- 
neficent purposes of such statutes, ought not to be 
held binding.” 

Commenting upon this questionin general the Su- 
preme Court of North Carolina (Allen v. Baker, 96 N. 
Car. 91, 40 Am. Rep. 444) holds as follows: “We 
cannot understand how one can be liable for not ful- 
filling a contract, when the very performance thereof 
would in itself amount to a great crime, not oniy 
against the individual, but against society itself.” In 
this same connection the observation of Lord Kenyon 
is interesting: “lt would be most mischievous to 
compel parties to marry who could never live happily 
together. Atchinson v. Baker, 2 Peake, 103. Lord 
Mansfield in Foulkes v. Sellway, 3 Esp. 236, also 
holds that where the plaintiff suffered a bodily or 
mental infirmity the defendant was not liable in dam- 
ages for breach of promise.’”? The Supreme Court of 
Kentucky in Shackelford v. Hamilton, supra, an- 
nounces the doctrine that a man is justified in break- 
ing an engagement to marry if he is afflicted with an 
incurable disease, which has reappeared without any 


fault on his part. 





The Washington decision may be distinguished 
from other decisions. first, because the defendant sets 
up the disease of the plaintiff as a defense and, sec- 
ond, because the defendant knew of the disease at 
the time of the promise. If he had such knowledge is 
he not deemed to have waived the objection as in 
other cases? The Washington court logically dis- 
poses of this point as follows: ‘‘In the case where a 
man promises to marry a woman whom he knew to 
have been formerly unchaste he is held to be bound 
by his promise. Such a case and this are not analo- 
gous. In that case he overlooks her short comings 
and itisa matter concerning him only. She would 
have the ability to and presumably would reform. 
This is to the advantage of society and not inconsist- 
ent with sound public policy. But a consumptive 
woman is iacapable of becoming a healthy companion 
or the mother of healthy issue. The evils to follow 
her marriage could not be confined to herself and 
husband, but must of neeassity e»ncern and injuri- 
ously affect others. ‘The nature and natural sequences 
of a contract of marriage are such that the state is of 
necessity a third pary to and interested in every such 
agreement.” In this same connection Greenwood 
(Publie Policy, Rule 126) states the rule, emphasized 
by the Washington court, as follows: ‘*Noone can 
estop himself from proving facts which will show a 
contract to be opposed to public policy.” 

A review of this Washington case and other cases 
(Gaylord ‘v. Soragen, 32 Vt. 110, 76 Am. Dee. 154; 
Mabin v. Webster, 129 Ind. 430, 28 N. EK. Rep. 463; 
Miller v. Rosier, 31 Mich. 475; Ah Doon v. Smith 
(Orey.), 34 Pac. Rep. 93), shows (1), that certain valid 
defenses can be set upin an actionfor breach of con- 
tract of marriage; among such defenses are physical 
disabilities, incurable diseases, plaintiff’s unchastity. 
(2) Certain other defenses are insufficient, such as 
habits of drink, profanity, mutual improprieties, ete. 
(3) When the defendant knows of certain defenses at 
the time of the promise and waives them, he cannot 
later set them up by way of defense. (4) The de- 
fense that the plaintiff is afflicted with consumption 
is sufficient and may be setup, even though the de- 
fendant knew this fact at the time of the promise. 
This is based upon publie policy and social welfare 
and upon the additional ground that no one can estop 
himself from setting up facts as a defense showing a 
contract to be opposed to public policy. 

Spokane, Wash. Gro. A. LEE. 








JETSAM AND FLOTSAM. 


THE JURY. 


I hear the jury coming in, 
The twelve good men and true, 
The judge has closed his book to see 
The jury coming in. 


They heard the facts and then the law, 
They pondered long, concealed, 
Until a verdict just and true 
The “still small voice” revealed. 


They banished wanton selfishness 
And stifled secret sin, 

Oppression could not live and see 
The jury coming in. 
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O, Heaven, keep the jury free 
From guile, eternally 

To guard our sacred homes and watch 
Our precious liberty. 


Perpetuate the jury by 
An edict from above, 
Continue in communion with 
Thy messengers of love. 


April 20, 1907. TAYLOR ALEXANDER. 


EXPENSES OF WAKE AS A CHARGE AGAINST DE- 
CEDENT’S ESTATE. 


The decision of the New York Supreme Court, Ap- 
pellate Term, in McCullough v. McCready (February 
1907), 52 Mise. Rep. 542, has attracted some little discus- 
sion, both in this state and elsewhere. It was held 
that expenditures for a wake, made at the request of 
the widow of decedent, who left no children, being 
reasonable, are recoverable of the executors as part of 
the funeral expenses. This decision was by adivided 
court, and the only other appellate decision in this 
state in which the question came up did not pass upon 
it specifically and squarely. 

In McCue v. Garvey, 14 [lun, 562, expenses for a 
wake were included among other items which a sur- 
rogate disallowed on the ground that all the expenses 
of the funeral were chargeable upon the decedent’s 
husband individually and not upon her estate, of 
which he was administrator. It appears, however, 
that the surrogate saw no objection to any of the 
charges, including that for the wake, provided the 
wife’s estate was liable. The general term reversed 
the surrogate, charging all expenses upon the estate 
without expressly referring to the amount incurred 
for the wake. So far as that case bore upon the ques- 
tion it is an authority in favor of the position taken 
by the appellate term. 

The Yale Law Journal for May, 1907, contains the 
following note upon McCullough v. McCready: 

“Tt is the duty of the executor or administrator to 
bury the deceased, and from this duty springs a legal 
obligation, and from the obligation the law implies a 
promise to him who, in the necessity of the case, di- 
rects a burial and pays such expenses thereof as are 
reasonable. Paterson v. Paterson, 59 N. Y.574. Funeral 
expenses comprehend more than the shroud, the 
coftin and the grave. Such expenses include carriage 
hire, vaults and tombstones. Donald v. McWhorter, 44 
Miss. 124. But the expenses incurred must be reason- 
able (Fogg v. Holbrook, 88 Me. 169), and to determine 
this the amount of the decedent’s estate is to be con- 
sidered. Jn re Hanson’s Estate, 5 Pa. Co. Ct. Rep. 
19. Mourning attire for widow has been allowed. 
In re Wachter’s Estate, 38 N. Y. Supp. 941; 
contra, Jenks v. Matthews, 31 Me. 318. Removal of 
body to another state and traveling expenses of wife 
and near relatives allowed. Jn re Carpenter’s Estate, 
16 Phila. 200. So, too, have music and flowers. ‘Jn re 
Ogden’s Estate, 83 N. Y.Supp. 977. But Jn re John- 
son’s Estate, 8 Pa. Co. Ct. Rep. 1, it was declared that 
the expenses of a wake, if not unreasonable, consti- 
tute a proper item of funeral charges, as, for example, 
where the refreshments provided consisted only of 
cheese, crackers and tobacco.” 

It thus appears that there is a Pennsylvania case 
upholding the liability of an estate for the expenses 
of awake. What little authority there is on the sub- 
ject, therefore, sustains the rulingin this recent New 
York case, and on the whole it would seem to be cor- 
rect in principle. All the authorities favor a liberal 





discretion on the part of the executors in providing 
suitable burial for the dead and such ceremonial ob- 
servances as the religious or social customs of the 
decedent’s sect or class prescribe. All the cases en- 
force the obligation of reasonableness, considering 
the pecuniary resources of the estate, and where a 
reasonable limit is overstepped the courts will inter- 
fere. Foley v. Broecksmit (Iowa), 93 N. W. Rep. 344. 

Although there is something repugnant to the sensi- 
bilities of many persons in a wake, which too often 
passes into a carouse, yet, if such custom be generally 
followed by the classof people with whom the de- 
ceased was aftiliated, it is within the right of the fam- 
ily to follow out their own wishes. And if the ex- 
pense for a wake be reasonable it ts difficult to see 
why, under the liberal discretion recognized in cases 
of this character, it should not be chargeable upon 
the estate among other funeral disbursements.— New 
York Luw Journal. 








CORRESPONDENCE. 





QUALIFICATIONS FOR THE JUDICIARY. 


Editor of the Central Law Journal: 

Will you allow me to make a suggestion occasioned 
by your recent editorials on the appointment of judges 
and also your discussion with Mr. Mowry, on the ad- 
ministration of juvenile courts? 

The study of comparative law and politics has made 
great strides in this country, within a decade or too. 
Yet we are still slow in the practical application of the 
results of academic studies in this field. On the con- 
tinent of Europe the practice prevails very widely 
of limiting appointments tojudicial or administrative 
office tothose who have proven some special and pre- 
viously ascertained qualification for it. Why should 
not this principle be utilized by us in appointment to 
such offices as that ofjudge of a juvenile court? It is 
admitted that not every lawyer, merely by beinga 
member of the bar, is qualified for this office. In ad- 
dition to his legal learning, and to the personal char- 
acteristics which no formal test can ascertain, he 
should have some experience in the management of 
children, some more than casual knowledge of 
the sociologica] and individual causes tending towards 
the making of criminais, some systematic acquaintance 
with the various phases of penology. These quali- 
fications can be ascertained, not necessarily by a for- 
mal examination, but in some way which a board 
can put on paper, so that a certificate of proficiency 
could be issued. If the choice of a juvenile judge 
were limited to persons holding such certificates, it 
would become comparatively unimportant, whether 
he was elected or appointed. No mere political wire- 
puller could be chosen. 

In the case of other judges, the principle may not 
be applicable in the same form. But why should 
some proof of experience not berequired? For in- 
stance, why should not eligibility be limited to those 
who have been in active practice before the court, to 
the bench of which they aspire, or one of equal im- 
portance for a minimum period of years, say twelve? 

The idea here proposed is not altogether new in the 
United States. Forsome time now we have been fa- 
miliar with the appointment or administrative offi- 
cials under civil service rule, so-called. But the 
principle has already been applied to elective offices 
here and there. Thus, Wisconsin, has for some year 
had a law requiring county superintendents of schools, 
although elected by the people, to hold certain kinds 
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of diplomas or certificates. In fact the requirement 
that a judge must be a member of the bar is a similar 
rule, which merely needs extension, in order to pre- 
vent the appointment or election of conspicuously 
unfit candidates. 


Sacramento, Cal, ERNEST BRUNCKEN. 








BOOK REVIEWS. 





AMERICAN STATE REPORTS, VOL. 112. 

Each succeeding volume of that very old and re- 
spected series of reports known as the American State 
Reports maintain? very strongly the splendid reputa- 
tion already buiR up by this very excellent series of 
reports. Volume 112 contains several very important 
monographs, which on the particular questions treated 
are more exhaustive than any text book. For instance, 
as anote tothe case of Eldred v. Johnson, we have 
a most valuable monograph on the question, “Effect 
of aJudgment Aginst a Tenantas Res Adjudicata.” 
So also a very exhaustive note on “Extradition Pro- 
ceedings” is appended to the case of Farrell v. Haw- 
ley. This monograph is encyclopedic in its nature 
and will be found very valuable and suggestive for 
ready reference. We were also favorably impressed 
with the monographic note appended to the case of 
Sanders v. Dodge, entitled, “Liability for the Debt of 
an Executor or Administrator Owing to the Estate.’’ 
Still another annotation that aroused our interest was 
that appended to the case of Collins v. Russell, on 
the question, ‘‘Tenancy by the Curtesy and its Exist- 
ence in the United States.’”’ Another important mono- 
graph is the annotation to the case of McBride v. 
Vance, on the question, ‘“‘Rightlof an Heir in the Per- 
sonal Property of His Ancestor.” 

Printed in one volume of 21116 pages and published 
by Bancroft-Whitney Company, San Francisco, Cal. 





BOOKS RECEIVED. 


Marketable Title to Real Estate, being also a Treatise 
on the Rights and Remedies of Vendors and Pur- 
chasers of Defective Titles (as between themselves), 
including the Law of Covenants for Title, the Doc- 
trine of Specific Performance, and other Kindred 
Subjects. Second Edition. By Chapman W. Maupin, 
of the Washington, D. C., Bar. New York. Baker 
Voorhis & Company. 1907. Buckram. Price $6.40. 
Review will follow. 











HUMOR OF THE LAW. 





A prominent lawyer, who formerly practiced at the 
bar of Kansas City, tells of a funny incident inacourt 
there during a trial in which a certain young doctor 
was called as witness. 

Counsel for the other side, in cross-examining the 
youthful medico, gave utterance to several sarcastic 
remarks tending to throw doubt upon the ability of 
so young &@ man. 

One of the questions was: ‘‘You are entirely famil- 
iar with the symptoms of concussion of the brain?’ 

“eT am.” 

“Then,” continued the cross-examiner, ‘suppose 
my learned friend, Mr. Taylor, and myself were to 
bang our heads together, should we get concussion of 
the brain?” 

“Your learned friend, Mr. Taylor, might,” sug- 
gested the young physician. 





WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions o8 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 














I sect ics eb dabawaetnnsit ewe. docdisaedidasa 24, «9 
SUE ccctesescese. 6560008see noscceccces eosccnese nee 
a cnos can denenccesiaedsneeanses$csexened 4, 82, 115 
Rit lah GUARst edna hcaCe ee ssediane tees Jseamaboare 

PR dchcccaceséedes Keceendenpnitehedbed: 4 cadibenanieeell 60 
RS SPS Roe 9, 11, 24, 34, 38, 51, 76. 91. 102 
Sic kacnepieadashenesacsenbart . 21, 22, 47, 65, 73 
KENTUCKY 12, 30, 62, 64, 88, 104, 121 
MARYLAND ... 82, 58, 109, 112 
EE Re ee ee ‘ ‘Bl, 78, 103, 108, 110 
on 10, 14, 18, 45, 49, 52, 58, 61, 66, 79, 94, 95, 99, 100, 101, 

120 

cnc cchebeke aaaddatendd 8, 13, 49, 41, 67, 75, 111. 116 
A | hs Crabdcpcwceeesédedebnra Koceweserddesandol 27, 86 
nsf. come aedaccaadane wards 71, 98 
ER NCR CER REE Des, FF 16, 93 
iz Gaede chitaeiagkvbess dae: maak 19, 28, 40. 118 
SN cctdndcsccscsoecscecs cad 5, 15, 57, 63, 77, 81, 8%, 114 
CR ctceeitentiaieunasss SadsgenconakonaD 7. 85, 42, 90, 119 
DN Ce cdsaess.6 sdacctoncteees 17, 23, 29, 48, 55, 59, 80, 107, 117 
CahisanesthS avcasrespabicnkesdss acandeadanebasedese . 2, 68 
WASHINGTON........... 20, 37, 43, 53, 54, 72, 74, 76, y. 105, 106 
Rs ccnnicche sane wesendéampinsees- aa 44 46,84, 89 
SONA « shakcecdnstbeunsccscccseceses 36, 50, 85, 92, 96, 113 


1, ADULTERY—Identity of ‘Parties.—In a prosecution 
for adultery, accused held not prejudiced by the admis- 
sion of the marriage certificate without proof of the 
identity of the parties.—State v. Thompson, Utah, 87 Pac. 
Rep. 709. ‘ 

2. ADULTERY—Pregnarcy.—In a prosecution for adult- 
ery with a woman alleged never to have been married,evi- 
dence of a physician who had examined her on the day of 
thetrial, that she was about eight months in pregnancy, 
held admissible to corroborate her, and show that a crime 
had been committed —State v. Thompson, Utah, 87 Pac, 
Rep. 709. 

3. ADVERSE POSSESSION—WhatConstitutes.—One who 
has title to certain land, and by mistake as to boundary, 
occupies a strip of land in an adjoining section, held not 
to acquire title by adverse possession.—Scottv. Wil- 
liams, Kan., 87 Pac. Rep. 550. 


4. ANIMALS—Dogs Under Common Law Rule.—At com- 
mon law an owner’s property in a dog was not complete, 
but was of a base and inferior kind.—Dickerman v. Con- 
solidated Ry. Co., Conn., 65 Atl. Rep. 289. 


5. APPEAL AND ERROR—AsSsignment of Errors.—Where 
appellant fails to assign as error the overruling of a mo- 
tion for a new trial, no question is presented as to error 
during a trial.—Martin v. Gassert, Okla., 87 Pac. Rep. 586. 


6. APPEAL AND ERROR—Conpsolidationv of Causes.—A 
judgment will not be reversed for refusal of the court to 
consolidate the action in which it was rendered with 
another merely because such a consolidation might have 
been proper.—Harder v. Kansas &C.P.Ry. Co., Kan., 
8] Pac. Rep. 719. 


7. APPBAL AND ERROR—Disposition of Cause.—Plaint- 
iff, after affirmance ofan order sustaining a demurrer 
to his complaint, and dismissing the action, held not en- 
titled to a remand in order that he might apply for leave 
to amend to set upadifferent cause of action —State v. 
Warner Valley Stock Co., Oreg., 87 Pac. Rep. 584. 


8. APPEAL AND ERROR—Unsupporting Evidence.—The 
supreme court will not set aside a verdict for want of 
evidence to support it, if there is sufficient evidence to 
have supported a judgment by default, unless the pre- 
ponderance of the evidence indicates that the verdict 
must have been predicated on something other than the 
evidence.—Union Pac. R. Co. v. Fickenscher, Neb., 110 
N. W. Rep. 561. 


9. APPEAL AND HRROR—Waiver of Appeal.—Where 
plaintiff recovered a judgment and thereafter accepted 
payment, and his attorney receipted for the full amount 
of such jadgment, he waived his right to appeal.—Lar- 
son v. Vinje; Iowa, 109 N. W. Rep. 786. 
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10. APPEAL AND ERROR—Weight of Evidence.—A judg- 
ment will not be reversed because the jury found against 
the weight of the evidence, but if there was no evidence 
on which to base the verdict, the judgment will be re- 
versed.—Knapp v. St. Louis Trust Co., Mo., 98 8. W. Rep. 
70. 

11. APPEARANCE—Special Appearance.—A defendant 
not served may not make a special appearance to resist 
an interlocutory order and then claim that he was notin 
court for the purpose ofajudgment on the merits.— 
Biondel v. Ohblman, Iowa, 109 N W. Rep. 806. 

12. ARREST—Necessity of Warrant.—Where deceased 
was drunk and disorderly in officer’s presence the officer 
was authorized to arrest him without a warrantand hold 
him until a police judge could be obtained totry him or 
commit him in default of bail.—Stevens v. Common- 
wealth, Ky., 988. W. Rep. 254. 

13. ASSIGNMENTS FOR BENEFIT OF CREDITORS—Execu- 
tion in Sister State.—A creditor by participating in in- 
solvency proceedings in a sister state insufficient to con- 
vey real estate in Nebraska held estopped to impeach 
title of a purchaser of such property acquired in good 
faith in such proceedings.—Kirkendall v. Weatherley, 
Neb., 109 N. W. Rep. 757. 

14. ATTORNEY AND CLIENT—Property of Client.—Ac- 
quiescence by a cilent in a decree improperly obtained by 
her attorneys cannot be relied upon by such attorneys as 
estopping the client from claiming her property.—Buch- 
er v. Hohl, Mo., 978. W. Rep. 922. 

15. BAIL—Appearance Bond.—Incorrect recitals in an 
appearance bond as to the day of the month or year, 
coupled with a condition for the defendant to appear at 
the next term, will not invalidate the bond or release the 
sureties. —Territory v. Conner, Okla., 87 Pac. Rep. 591. 

16. BaiL—Larceny.—A recognizance which describes 
the alleged offense against the principal “having sold 
and thereby deprived the owner thereof of a horse, the 
same being the crime of larceny,” sufficently described 
the crime.—Territory v. Mintor, N. M., 88 Pac. Rep. 1130. 

17. BAILMENT—Gratuitous Bailee.—The owner of goods 
held liable to a gratuitous bailee for the necessary stor- 
age charges actually paid by the latter.—Smith v. F. W. 
Heitman Co., Tex., 98 8S. W. Rep. 1074. 

18. BANKRUPTCY — Attachment.—Lien of attachment 
held not to have taken effect more than four months be- 
fore bankruptcy proceedings, so as to be enforceable by 
state court.—Meyers v. Smith, Mo.,98 S. W. Rep. 104. 

19. BANKRUPTCY—Individual Partner.— Discharge of a 
partner in individual bankrupcty proceedings after disso- 
lution of the firm held to entitle the bankrupt toa can- 
cellation of a judgment fora firm debt which was duly 
scheduled and provable in the bankruptcy proceedings, 
under Code Civ. Proc., § 1268.—Berry Bros. v. Sheehan, 
101 N. Y. Supp. 371. 

20. BENEFIT SOCIETIES—Excuses for Nonpayment of 
Assessment.—The insanity of a member ofa mutual ben- 
efit insurance association is no excuse for his nonpay- 
ment of dues and assessments.—Sheridan v. Modern 
Woodmen of America, Wash., 87 Pac. Rep. 127. 


21. BENEFIT SOCIETIES—Transfer of Assets.—Where a 
benefit association transfers its entire assets in good 
faith, to another similar association for a vaiuable con- 
sideration, they cannot be recovered, though such trans- 
fer was a breach of duty towards beneficiaries of tlie as- 
sociation.—Harvey v. Wasson, Kan., 87 Pac. Rep. 720. 


22. BILLS AND NoTEsS—Acceptance.—The drawee ofa 
check cannot be held liable on a claimed contract o! ac- 
ceptance external to the bill unless the language used 
clearly imports an absolute promise to pay.— First Na- 
tional Bank v. Commercial Savings Bank, Kan., 87 Pac. 
Rep. 746. F 

23. BILLS AND NOTES—Chattel Mortgage.—A chattel 
mortgage executed as part of the same transaction with 
the notes secured thereby held to authorize action on 
the note whenever the payee, with reasonable grounds, 
felt himself unsafe.— Warren v. Osborne, Tex., 978. W. 
Rep. 851. 





24. BILLS AND NOTES—Proving Payment.—Where it 
was conceded that a note was unpaid when sued upon, 
the burden was upon the party alleging that it had 
afterwards been paid to prove it.—L. W. Blinu Lumber 
Co. v. McArthur, Cal., 89 Pac. Rep. 486. 

25. BILLS AND NOTES—Reasonable Fee For Collection 
of Note.—A reasonable fee provided for in a note is the 
value of the services rendered in its collection.—Rinker 
v. Lauer, Idaho, 88 Pac. Rep. 1057. 

26. BILLS AND NOTES—Recovery of Overpayment.—In 
an action against an administrator to recover overpay- 
ments to deceased on a note, evidence that plaintiff took 
$1,000 into the bank of which deceased was president, 
and had none when he went out, was competent and ma- 
terial.—Campbell v. Collins, lowa, 110 N. W. Rep. 435. 

27. BOUNDARIES—Adjoining Owners of Land.—Adjoin- 
ing proprietors of land, establishing a boundary line, 
and acquiescing in its location for more than the statu 
tory period, held precluded from claiming that the same 
is not the true line.—Adams Vv. Child, Nev., 6&8 Pac. Rep. 
1087. 

28. BROKERS—Fraud of Principal.—A broker who sold 
stock carried by him on margin to another broker in- 
duced to buy by a fraudulent scheme of the former’s cus- 
tomer,held not entitled to recover from the purchasing 
broker any amount in excess of pluaintiff’s interest as 
pledgee.—Leo v. McCormack, N. Y., 78 N. E. Rep. 1096. 

29. CARRIERS—Injury to Shipper of Stock.—In an action 
against acarrier for injuries toa shipper of a horse,a 
finding of negligence on the carrier’s part proximately 
causing the injuries complained of held warranted.— 
Houston & T. C. R. Co. v. Wilkins, Tex., 988. W. Rep. 202. 

30. CARRIERS—Necessity For Prompt Delivery.—Cotton 
seed meal und hulls are not of such character as to puta 
carrier on notice that their prompt delivery was neces- 
sary to avoid loss on cattle being fed by a shipper.—Illi- 
nois Cent. R. Co. v. Nelson, Ky., 97 8. W. Rep. 757. 


31. CARRIERS — Presumption of Negligence. — Where 
goods are delivered to a carrier in sound condition, 
and by it delivered to the consignee in a damaged state, 
presumption arises that the damage was caused by the 
negligence of a carrier.—Fockens v. United States Ex- 
press Co., Minn., 109 N. W. Rep. 834. 


32. CONSTITUTIONAL LAW—Due Process of Law.—Laws 
1906, p. 339, ch. 218, prohibiting the issuance of a liquor 
license in certain territory in aspecified county, held, 
as to one previously engaged in the liquor business, not 
unconstitutional as depriving him of property without 
due process of law.—Clark v. Tower, Md., 65 Atl. Rep. 3. 


83. CONSTITUTIONAL LAW—Ex Post Facto Laws.—Laws 
1899, p. 235, ch. 105, and Laws 1903, p. 278. ch. 124, relating 
to procedure on change of point of diversion of water, 
held not invalid as ex post facto laws.—Ashenfelter vy. 
Carpenter, Colo., 87 Pac. Rep. 800. 


84. CONSTITUTIONAL LAW—Insane Persons.—Code, § 
2297, providing for the liability of the relatives of insane 
persons for their care while at state hospitals for insane, 
is not in contravention of Const., art. 1, §9—Guthrie 
County v. Conrad, Iowa, 110 N. W. Rep 454. 


85. CONSTITUTIONAL LAW — Slaughterhouse Regula- 
tions. —-Passage of an ordinance granting Z and his as- 
signs the right to maintain a slaughterhouse within the 
limits of a city held a mere license, and not a contract 
which the city was prohibited from impairing by the re- 
peal ef the ordirance.—City of Portland v. Cook, Oreg., 
87 Pac. Rep. 772. : 


86. CONTRACTS—Consideration.—A promise by an agent 
to repay certain amounts embezzled by subagents for 
whose acts the agent was not responsible is not binding 
for want of consideration.—McKone v. Metropolitan Life 
Ins. Co., Wis., 110N. W. Rep. 472. 


87. CORPORATIONS—Liability for Debts.—A purchaser 
of all the property of a corporation, the consideration 
going to its trustees for their benefit, held liable for its 
debts.—Carstens & Karles v. Hofius, Wash., 87 Pac. Rep. 
631. 
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88. CORPORATIONS—Sale of Stock.—A purchaser of cor- 
porate stock held not estopped from suing for rescission 
ofthe contract on the ground that it was induced by 
false representations.—Maine v. Midland Investment 
Oo., lowa, 109 N. W. Rep. 801. 

39. CORPORATIONS—Service of Summons on Agent.— 
An agent.of a foreign corporation held a managing 
agent, within Cobbey’s Ann. St. 1903, §§ 1074, 1076, provid- 
ing for service of summons on the managing agent of a 
foreign corporation.—Ord Hardware Co. v. J. I. Case 
Threshing Mach. Uo., Neb ,110,N. W. Rep. 551. 

40. CorPoRATIONS—Stockholder’s Right to Subscribe 
for New Stock.—Measure of damages on failure to give a 
stockholder an opportunity to subscribeto his share of 
a new issue: of stock held to be the difference between 
the market value and the price fixed for such stock by 
the stockholders.—Stokes v. Continental Trust Co. of 
City of New York, N. Y., 78 N. E. Rep. 1090. 

41. CouRTs—Procedure. —Proceedings in error from a 
county court are governed, under Comp. St. 1903, ch. 20, 
§ 26, by the statute providing for error proceedings from 
a judgment of a justice.—Oakdale Heat & Light Co. v. 
Seymour, Neb.,110 N. W. Rep. 541. 

42. CRIMINAL EVIDENCE—Conclasions of Witness.—The 
conclusion of a witness in a homicide prosecution as to 
the place from which the shot was fired, based on seeing 
blood and portions of skull in the cornerof the room 
where the shooting occurred, is admissible.—State v. 
Jennings, Oreg., 87 Pac. Rep. £24. 

43. CRIMINAL EVIDENCE—Conspiracy.—A conversation 
between a defendant and the prosecutor held admissi- 
ble against the defendant and also against the codefend- 
ants on proof of a conspiracy to commit the crime.— 
State v. Dilley, Wash., 87 Pac. Rep. 132 

44. CRIMINAL EVIDENCE—Rape.—Where in a felony 
trial evidence is taken inthe absence of accused, a new 
trial must be granted.—State v. Detwiler, W. Va., 55S. E. 
Rep. 654. 

45. CRIMINAL LAw—Bill of Exceptions.— Where the 
record fails to show filing ofa bill of exceptions to the 
overruling of motion for a new trial at the same term, 
nor an extension of time allowed, such ruling is not re- 
viewable.—State v. Harroun, Mo., 97 S. W. Rep. 866. 

46. CRIMINAL TRIAL—Joint Indictment.—There is no 
error in a separate trial of one defendant on an indict- 
ment for felony against several because the record does 
not show that the state asked a separate trial.—State 
v. Barrick, W. Va.,558. E. Rep. 652. 

47. CRIMINAL TRIAL—Newly Discovered Evidence.— 
Where newly discovered evidence is material and could 
not with reasonable diligence have been produced on the 
trial and its effect is impossible to determine,a new trial 
should be granted.—State v. Keleher, Kan.,87 Pac. Rep. 
738. 

48. CRIMINAL TRIAL — Nonexpert Testimony on In- 
sanity.—In criminal prosecution, nonexpert testifying as 
to sanity of defendant held required, beforg giving his 
opinion, to relate the facts upon which the opinion is 
predicated.—Fults v. State, Tex., 98 S. W. Rep. 1057. 

49. CRIMINAL TRIAL—Proof of Other Offenses.—On a 
trial for the murder of a prison guard, committed by 
convicts pursuant toan agreement to escape from prison, 
proof of the killing of another guard at the time held ad- 
missibdle without showing an understanding to kill him. 
—State v. Vaughn, Mo., 98S. W. Rep. 2. 

50. CRIMINAL TRIAL—Reasonable Doubt.-—It is the duty 
of the court in a criminal case to chirge that ifthe jury 
can reconcile the evidence on any reasonable hypothe- 
sis consistent with accused’s innocence they should ac- 
quit him.—Lipscomb v. State, Wis., 109N. W. Rep. 986. 


51. DAMAGES—Conversion of Corporate Stock.—The 
market value of stock converted by a corporation was 
the price it was selling for inthe market at the time of 
the conversion. — Dooley v. Gladiator Consol. Gold 
Mines & Milling Oo., Iowa, 109 N. W. Rep. 864. 


52. DAMAGES—Injuries to Minor Child.—A parent suing 
or injuries to his minor child held entitled to recorer for 





services for nursing the child, in the absence of any evi- 
dence of the value of such services —Drogmund vy. Met- 
ropolitan St. Ry. Co., Mo., 98S. W. Rep. 1091. 

53. DAMAGES—Refusal to Deliver Goods.—In an action 
against a carrier for conversion of household goods in 
refusing to deliver them until payment of certain charges 
claimed to be due for their carriage, recovery cannot be 
had for the outraging of feelings. — Gates v. Bekins, 
Wash., 87 Pac. Rep. 505. 

54. DIVORCE—Alimony. —In awarding alimony to a 
wife obtaining a divorce from her husband, the decree 
should award to the husband the realty, and give to the 
wife a money judgment constituting a lien thereon.— 
Richardson v. Richardson, Wash., 87 Pac. Rep. 511. 

55. EVIDENCE—Ancient Documents.— Where an instru- 
ment is offered in evidence as an ancient document, the 
question whether the circumStances are sufficient to 
corroborate the genuineness of the instrument is one for 
the jury.— Woodward v. Keck, Tex., 97 8S. W. Rep. 852. 

56. EVIDENCE — Damages. — Where defendant proved 
that plaintiffs had stated their damage to be less than 
that claimed, plaintiffs were entitled to testify that they 
had offered to take less by way of compromise, etc. — 
Jones v. Cooley Lake Club, Mo., 98 S. W. Rep. 82. 

57. EVIDENCE—Fire Insurance .—A fire insurance pol- 
icy where itsterms are free from doubt, cannot be 
altered or contradicted by parol evidence except in case 
of fraud or mutual mistake.—Gish v. Insurance Co. of 
North America, Okla., 87 Pac. Rep. 869. 

58. EXECUTORS AND ADMINISTRATORS—Attorneys Fees. 
—Compensation will not be awarded an attorney out of 
an estate for services in setting aside a will before it has 
been admitted to probate.—Koenig v. Ward, Md., 65 Atl. 
Rep. 345. 

59. EXECUTURS AND ADMINISTRATORS—Claims Against 
Estate.—In an action against an administrator on cer- 
tain notes, the petition held not objectionable for fail- 
ure to sufficiently allege that all legal payments and 
credits had been allowed.—Dashiell v. W. L. Moody & 
Co., Tex., 978. W. Rep. 343. 

60. EXECUTORS AND ADMINISTRATORS—Collateral At 
tack.—An order of a court of a county other than that in 
which deceased resided at the time of his death, appoint- 
ing an administrator of his estate, held not subject to 
collateral attack.—Williams v. Dougherty, Ind., 78 N. E. 
Rep. 1067. 

61. EXECUTORS AND ADMINISTRATORS—Settlement of 
Accounts.—A creditor of a decedent filing exceptions to 
the administrator’s settlement held to sufficiently show 
that the assets are insufficientto pay the debts, author 
izing the court to hear his exceptions to the settlement. 
—Taylor v. Bader, Mo., 98 8S. W. Rep. 80. 

62, FERRIES—Damages. — The owner of a ferry, sued 
for an infringement of his right, held only required to 
show the diminution in the receipts of his ferry and the 
use of the prohibited ferry by the public.—Hatten vy. Tur- 
man, Ky., 97 8. W. Rep. 770. 

63. GUARDIAN AND WARD—Lease of Ward’s Property. 
—Where a guardian makes a lease of his ward’s prem- 
ises, in the absence of proof to the contrary the court 
will presume that all necessary legal steps have been 
taken.—Norton v. Stroud State Bank, Okla., 87 Pac. Rep. 
848. 

64. HOMESTEAD— Reinvestment of Proceeds.—Where a 
farm homestead was sold and the proceeds investedin a 
town lot, the homestead exemption attached to the lot 
and the buildings.—Green & Sons V. Pennington, Ky., 97 
S. W. Rep. 766. 


65. HOMICIDE -Conspiracy.—To render one who 1s not 
present ata murder guilty by reason of a former con- 
spiracy with the slayer, it must appear that the murder 
was inthe contemplation or the natural result of the 
conspiracy.—State v. Keleher, Kan.,87 Pac Rep. 738. 


66. HOMICIDE — Instructions —Where defendant was 
convicted of murder in the first degree, he cannot com- 
plain that the court instructed the jury on murder in 
the second degree; the instruction complained of being 
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more favorable to him than it should have been.—State 
v. Spaugh, Mo., 98 S. W. Rep. 55. 

67. INTOXICAIING LIQUORS — Prosecution for ‘Illegal 
Sale.—A board of Village trustees can provide by ordi- 
nance for a trial before it of a complaint against a saloon 
keeper for alleged violation of the statute and ordinances 
as to the sale of intoxicating liquors, and, on conviction, 
revoke his license.—Langan v. Village of Wood River, 
Neb , 109 N. W. Rep. 748. 

68. JUSTICES OF THE PEACE—Filing Fees.—Payment of 
an advance fee for the filing of papers on appeal from 
justice of the peace by the appellee in order to move to 
disiniss held not voluntary payment.—Little v. Blank, 
Utah, 87 Pac. Rep. 708. 

69. LANDLORD AND TENANT—Uplawful Detainer.— Land- 
lord held not entitled to maintain action of unlawful de 
tainer on failure of tenant to pay increased rent, even 
conceding sufficiency of landlord’s notice under Civ. 
Code, § $27.—Dawson v. Cerf, Cal., 87 Pac. Rep. 559» 

70. LIBEL AND SLANDER—Repetition. — Where a libel 
does not on its face purport to be derived from another, 
but is stated as of the writer’s own knowledge, it is inad- 
missible to show that it was copied from another news- 
paper or communicated by a correspondent—Berger vy. 
Freeman Tribune Pub. Co., lowa, 109 N. W. Rep. 784. 

71. MANDAMUS—Of_ficial Discretion. — Mandamus will 
not issue tu interfere with the discretion of a body hav- 
ing control of the police force of atown in the manage- 
ment of that force.—Gleistman v. Town of West New 
York, N. J ,64 Atl. Rep. 1084. 

72. MASTER AND SERVANT—Injury to Servant.—In an 
action for injuries to a servant refusal of a requested 
instruction on the carerequired of a master held not 
error.—Schwaninger v. E. J. McNeeley & Co., Wash., 87 
Pac. Rep. 514. 

73. MINES AND MINERALS—Validity of Gas Lease.—A 
gas lease is not void because the lessee stipulates that at 
the end of five years he shall have the option to keep the 
lease in force by doing some act which at the date of the 
lease he is unable to perform.—Ringle v. Quigg, Kan., 87 
Pac. Rep. 724. 

14. MORTGAGES — Husband and Wife.—Where debt 
secured by deed of community property executed by 
husband and wife was fully paid, but the husband agreed 
that it should be held as security for certuin other notes, 
without the wife’s consent, the deed was ineffective.— 
Mantie v. Dabney, Wash., 87 Pac. Rep. 122. 

75. MORFGAGES — Satisfaction. — Where a mortgagee 
had for many years acted as the agent of plaintiff, and 
collected the principal and subsequently accruing inter- 
est on the mortgage notes so held by plaintiff as security, 
a payment to such mortgagee after assignment of a 
mortgage of record was a satisfaction of the mortgage.— 
Bettle v. Tiedgen, Neb., 1lu N. W. Rep. 548. 

76. MUNICIPAL CORPORATIONS — Contract for Street 
Improvement.—A contract for a street improvemet held 
under the city charter not void because not completed 
wichin the time required by the contract.—Hellar v. City 
of Tacoma, Wash., 87 Pac. Rep. 130. 


77. MUNICIPAL CORPORATIONS - Unreasonable Use of 
Streets.—Owners of abutting property may temporarily 
deposit in the street material necessary for the erection 
or repairing of a building, in the absence of an ordinance 
to the contrary.—Culbertson v. Alexander, Okla., 87 
Pac. Rep. 863. 

78. NEGLIGENCE—Imputéed Negligence.—Where aliv- 
ery team with driver is employed, unless the danger at a 
railroad crossing is obvious to the passenger, the latter 
may rely on the assumption that the driver will exercise 
proper care, unless he knows that he is incompetent, or 
sees that he is not aware of the danger.—Cotton v. Will- 
mar &S. F. Ry. Co., Minn., 109 N. W. Rep. 835. 


79. NEGLIGENCE —Imputed Negligence.—The negli- 
gence of a driver held not imputable to a person riding 
in the vehicle having no control over the movemerts 
thereof.—Peterson v. St. Louis Transit Co., Mo., 97S. W. 
Rep. 860. 





80. PakTIES—Community Property.—In an action on 
certain notes against the maker’s adminietrator, in 
which it was sought to reach certain community property, 
the maker’s widow, as survivor of the community, held 
a proper party.—Dashiell v. W. L. Moody & Co., Tex., 97 
S. W. Rep. 843. 

81. PHYSICIANS AND SURGEONS—Rule of Responsibil- 
ity.—A physician is not responsible for want of success 
unless itis the result of want of ordinary skill and 
learning, or ordinary care.—Champion v. Keith, Okla., 
87 Pac. Rep. 845. 

82. PLEADING—Amendment After Demurrer.—Where 
a complaint in an activn under Gen. St. 1902, §§ 4907 4911, 
to restrain defendants from using a certain label,. is de- 
clared insufficient on appeal because the label does not 
announce that goods to which it is attached were manu- 
factured by a member ofa certain union, a proposed 
amendment, alleging that the label in question is one 
announcing that goods to which it is attached were 
manufactured by a member of such union, is insuffi- 
cient within the terms of the former opinion, holding 
the original complaint insufticient.—Lawlor v. Merritt, 
Conn., 65 Atl. Rep. 295. 

83 PLEADING—Leave to Amend.—Where a demurrer 
is sustuined and the pleader asks leave to amend, he 
waives the error in noi sustaining such demurrer.— 
Board of County Com’rs of Garfield County v. Beau- 
champ, Okla.,88 Pac. Rep. 1124. 

84. PLEADING—Profert and Oyer.—As profert cannot 
be made nor oyer demanded of un unseated instrument, 
such a paper cannot be madea part of the pleadings by 
the reading of the note as the oyer demanded.—Ander- 
son v. Prince, W. Va., 55 8.E. Rep. 656. 

85. PRINCIPAL AND AGENT — Sale and Warranty by 
Agent.—Where a sale is made by an agent of the seller, 
the buyer, to enforce an alleged warranty, must prove 
either that the agent had express authority to make it, 
or that such sales are usually attended with such a war- 
ranty.—Dunham v, Salmon, Wis., 109 N. W. Rep. 959. 

86. PROHIBITION—To Restrain Judge from Canvass- 
ing Election Returns.—The writ of prohibition held not 
to lie to restrain a judge of the district court from can- 
vassing the returns from an election precinct in an elec- 
tion contest.—Turner v. Langan, Nev., 88 Pac. Rep. 1088, 

87. QUO WARRANTO—Title to Office.—No acts of re- 
lators in quo warranto to determine respondents’ title to 
c2rtain oftices could compel the court to determine that 
respondents were entitled to the offices, if they were not 
duly elected thereto.—Dunton v. People, Colo., 87 Pac. 
Rep. 540. 

88. RAILROADS — Negligence Per Se.—The failure to 
stop, look, and listen, before attempting to cross a rail- 
road track ata public crossing, but instead relying upon 
signals which it is the duty of the railroad to give, is not 
negligence per se.—Chesapeake & O. R. Co. v. Vaughn, 
Ky., 978. W. Rep. 774. 

89. RAPE—Chastity of Prosecuting Witness.—Ques- 
tions astothe reputation of prosecutrix for chastity 
were inadmissible where they did not fix the time of the 
prevalence of the reputation as before the offense.— 
State v. Barrick, W. Va., 55S. BE. Rep. 652. 

90. REFERENCE—Delaj in Report of Referee.—Where 
areferee unreasonably delayed his report, the court 
cannot direct the referee to return the testimony and 
itself try the case without the intervention of a jury, 
over objection.—Puffer v. American Cent. Ins. Co., Oreg., 
87 Pac. Rep. 523. 

91. RELIGIOUS SOCIETIES—Public Policy.—The organ- 
ization and maintenance of a communistic religious cor- 
poration held not obnoxious to public policy.— State v 
Amana Society, Iowa, 109 N. W. Rep. 894. 

92. RELIGIOUS SOCIETIES—Use of Property.—Prop- 
erty appointed to a society of Primitive Methodists, sub- 
ject to the discipline and regulations of a Methodist con- 
ference, held restricted to a society subject to the disci- 
pline and supporting the doctrine of the Primitive Meth- 
odist denomination.—Cape v. Plymouth Congregational 
Church, Wis., 109 N. W. Rep. 928. 
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93. REPLEVIN—Sufiicient Possession.—Where on dis- 
missal of a replevin action an order of return was made, 
and the party originally in possession accepted a tender 
and receipted for the property and refused to deliver it 
on demand, he had sufficient possession, so that replevin 
would lie against him.—Hyde v. Elmer, N.M., 88 Pac. 
Rep. 1132. 

94. ROBBERY — Evidence.—In a prosecution for rob- 
bery, evidence as to the revolver taken from the person 
robbed and introduced in evidence was admissible.— 
State v. Finn, Mo., 98S. W. Rep. 9. 

95. SaLEs—Action for Price.—Seller of three horses, 
having retaken one, held entitled to recover only the 
reasonable value of the other two less damages sus- 
tained by the retaking of the one.—Nelson v. Nelson, 
Mo., 98 S. W. Rep. 101. 


96. SALES—Fraud.—In an action by a seller ona note 
given for the price of a horse, the question of fraud held 
not in issue because of the failure of the buyer to return 
or offer to return the horse.—Dunham v. Salmon, Wis., 
109 N. W. Rep. 959. 

97. SPECIFIC PERFORMANCE—Performance by Pur- 
chaser.—Where the delay by purchaser to perform his 
contract is due to the failure of the owner to execute a 
deed and furnish an abstract, the vendor cannot insist 
that the purchaser did not perform as svon as he should. 
—Stevens v. Kittredge, Wash., 87 Pac. Rep. 484. 

98. STATUTES—Title of Act.—In determining whether 
the title of an act expresses its object, there should be 
attributed to the words used such meaning as they had 
then acquired in common and legislative usage.—State v. 
Twining, N. J., 64 Atl. Rep. 1073. 

99. STREET RAILROADS—Care Required in Operating 
Cars.—A traveler approaching a street car track held 
entitled to presume that the street railway company will 
comply with its duty in operating its cars.—Peterson v. 
St. Louis Transit Co., Mo.,978. W. Rep. 860. 

100. STREET RAILROADS—Injary to Pedestrian.—The 
burden of rebutting the presumption that deceased was 
in the exercise of ordinary care when he was Struck by a 
street car is on defendant.—Goft v. St. Louis Transit Co., 
Mo., 98 8S. W. Rep.49. 

101. STREET RAILROADS—Trespassers.—A boy board- 
ing a street cur with the consent of the gripman held a 
trespasser and not a passenger.—Drogmund v. Metro- 
politan St. Ry. Co., Mo., 98S. W. Rep. 1091. 

102. SUBSCRIPTIONS — Revocation. — Notice of with- 
drawal from a gratuitous subscription was properly 
given to the person who had possession of the subscrip- 
tion paper, and who secured the names thereto.—A meri- 
can Life Ins. Co. v. Melcher, Iowa, 109 N. W. Rep. 805. 

103, TAXATION — Delinquent List.—A statement of the 
amount of taxes in the delinquent list in which the dol- 
lars were separated from the cents by the usual heavy 
ledger line was sufficient.—Stein v. Hanson, Minn., 109 
N. W. Rep. 821. 

104. TAXATION—Exportation of Property to Escape Tax- 
ation.—No inquiry can be safely made into the motive of 
an exporter of property to a foreign country to deter- 
mine whether the exportation was in good faith or made 

imply to escape the payment of taxes. — Common 
wealth v. Sollinger, Ky., 98S. W. Rep. 1040. 

105. TAXATION—Foreclosure of Delinquent Tax Certifi- 
eate.—Where, in an action to foreclose a delinquent tax 
certificate, sufficient service was had on the nonresident 
owner, it was no ground fora vacation of the judgment 
that a certain illegal item had been included in the tax. 
—Uvallison v. Cole, Wash , 87 Pac. Rep. 120. 


106, TAXATION—Uniformity. —In the absence of any 
constitutional inhibition, laws providing for poll taxes 
may be passed regardless of the question of uniformity. 
—Thurston County v. Tenino Stone Quarries, Wash., 87 
Pac. Rep. 634. 


107. TELEGRAPHS AND TELEPHONES — Defective Ad- 
dress.—A telegraph company held not bound to examine 
directories or make inquiries touching the residence of 
the addressees of certain messages outside the place 





named in the address.—Klopf v. Western Union Tele- 
graph Co., Tex., 97 8. W. Rep. 829. 

108. TENANCY IN COMMON—Deed by Co Tenant.—Where 
one tenant in common attempts to convey by warranty 
deed the whole estate in fee, and his grantee records his 
deed and enters on the land and holds exclusive posses- 
sion of the whole thereof, the possession and claim are 
adverse to the co-tenant.—Sanford v. Safford, Minn., 109 
N. W. Rep. 819. 

109. TRESPASS—Question for Jury.—In an action of 
trespass, evidence considered and held that defendant’s 
prayer taking the case from the jury was properly de- 
nied.—Haines’ Exrs. v. Haines, Md , 64 Atl. Rep. 1044. 

110. TRIAL—Special Findings.—Where the jury find a 
verdict for plaintiff, that verdict will not be avoided, be- 
cause by special findings addressed to less than all the 
grounds of liability, the jury has found for defendant.— 
Awde v. Cole, Minn.,109 N. W. Rep. 812. 

111. TRIAL—Weight and Credibility of Witnesses —The 
weight and credibility of testimony are for the jury, and 
when conflicting, it is error to direct a verdict.—Huse- 
netter v. Little, Neb., 110 N. W. Rep. 541. 

112. TrRusts—Improper Use of Funds.—Where trust 
funds for aspecial purpose are used for an improper 
purpose equity has jurisdiction of a suit to compel the 
return of the f{unds.—Thomas OC. Basshor Co v. Carring- 
ton, Md., 65 Atl. Rep. 860 

113. TRusts—Powers in Trust.—Trustees of property 
conveyed for religious purposes held not authorized to 
revoke an appointment once made or make another un- 
til the original appointee had discontinued to conduct 
its services on the property.—Cape v. Plymouth Congre- 
gational Church, Wis., 109 N. W. Rep. 928. 

114. Usuxy—Interest on Notes.—Where in computation 
of intereston a note the same is made on the mistaken 
theory that days of grace will be allowed, the mistake 
will not taint the entire transaction as usurious.—Sullins 
v. Farmers’ Exch. Bank, Okla. , 87 Pac. Rep. 857. 

115. VENDOR AND PURCHASER—Notice of Dedication.— 
Record of a plat and certain deeds held to constitute 
sufficient notice to a subsequeut purchaser of a prior 
dedicatiun of the property fora street.—Street v. Leete, 
Conn., 65 Atl. Rep. 373. 

116. WATERS AND WATER CouURSES—Release of Water 
Resulting in Damages.—In an action against mere tres- 
passers for damage to land occasioned by their release of 
water from an artificial ditch, that the plaintiff was not 
the owner of the land on which the ditch was main- 
tained held no defense.—Reams v. Clopine, Neb , 110 N. 
W. Rep. 550. 

117. WEAPONS —Carrying Weapons.—Where accused 
rented two pieces of land, part of a plantation, the plan- 
tation as a whole was not his “place of business,’ and 
he was not entitled to carry a pistol habitually while go- 
ing to and fro between the two pieces of his cultivated 
ground.—Banks Vv. State, Tex., 98 S. W. Rep. 242. 

118. WILLS - Power of Sale.—The interest of a devisee 
under a will containing a power of sale held to have 
vested in the donees of the power by descent so that the 
power became merged in the fee thereby acquired by 
them.—Jn re Raythen, 101 N. Y. Supp. 289. 


119. WITNESSES—Contradicting Written Statement.— 
Where a witness testified in conflict with former testi- 
mony reduced to writing by a coroner’s clerk, and denied 
having read the statement before signing it and its cor- 
rectness, testimony was admissible to show what he tes- 
tified to at the inquest.—State v. Jennings, Oreg., 97 Pac. 
Rep. 524. 


120. WITNESSES—Cross-Examination.—The court in a 
criminal case properly permitted the state to cross-ex- 
amine a witness for accused as to Whether he was nota 
suitor of the daughter of accused. State v. Miles, Mo., 
988. W. Rep. 25. 


121. WITNESSES —Transactions with Deceased.—One 
claiming against decedent’s estate held incompetent to 
testify to transactions and conversations with him.— 
Moore v. Moore, Ky., 98S. W. Rep. 1027. 
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